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STATEMENT OF ORDER APPEALED FROM AND RELIEF SOUGHT

For purposes of this brief, amicus curiae PPOM, L.L.C., a Delaware limited liability
company, adopts the Statement of Order Appealed from and Relief Sought submitted by
intervening respondents/appellants Farmers Insurance Exchange and Mid-Century Insurance

Company.
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STATEMENT OF FACTS AND PROCEDURAL HISTORY

For purposes of this brief, amicus curiae PPOM, L.L.C., adopts the Statement of Facts
submitted by Farmers Insurance Exchange. As necessary, however, additional facts are included

in the following sections of this brief.
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STATEMENT OF INTEREST OF AMICUS CURIAE

I WHAT IS PPOM, L.L.C.?

Started in 1984 with just 350 participating providers and 2 hospitals, PPOM, L.L.C,,
(“PPOM”) is now the largest independent preferred provider organization (“PPO”) in the
Midwest, with more than 55,000 participating providers and 450 participating hospitals in
Michigan, Ohio, and Indiana. In Michigan alone, 18,202 physicians (70% of the state’s
physicians) and 181 hospitals (approximately 95% of the state’s hospitals) are PPOM providers,
as well as 7,895 other health care service providers, which include mental health and substance
abuse hospitals, long term acute care hospitals, and rehabilitation hospitals. PPOM’s health care
network extends to parts of Wisconsin, Illinois, and Kentucky, and its multi-state presence
ensures access to preferred local providers, as well as continuity of care and quality management
across state borders.

PPOM is unique because it is among the first health care organizations in the United
States to receive Health Network Accreditation with Provider Credentialing from the American
Accreditation HealthCare Commission/URAC, which is the nation’s premier accrediting body
for PPOs. Health Network Accreditation is the highest recognition of quality within the PPO
industry today. It demonstrates PPOM’s network quality based on nationally accepted
benchmarks in the areas of provider participation and network management, quality
management, provider credentialing, and member participation and protection.

Although the structures of PPOs vary widely, PPOs share basic attributes. A PPO is not
an insurer. Instead, PPOs work with health insurers to effectuate cost savings, thus benefiting

both health care consumers and participating health care providers. Pursuant to the basic PPO



model, participating health care providers contract to offer medical services and care to PPO
enrollees on a fee-for-service basis, in accordance with negotiated reimbursement levels.
Enrollees benefit from this arrangement in two ways. First, because participating health care
providers agree to render services for fixed fees, thereby circumscribing the practice of billing
for medical services well above cost, PPO enrollees pay lower coinsurance payments. Second,
enrollees benefit because most PPOs, like PPOM, employ stringent quality care mechanisms to
ensure that enrollees obtain the highest quality, appropriate medical services for reasonable
prices. In turn, medical providers benefit from this arrangement in the form of increased patients
and, perhaps more significantly, timely payment for medical care services rendered. Indeed,
because of their proven benefits, PPOs represent the fastest growing health care delivery system
model in the United States. As health care costs rise and employers search for innovations to
reduce the cost of health insurance and still allow their employees to obtain quality health care,
PPOs will undoubtedly continue to grow and expand. PPOM’s comprehensive network in
Michigan, encompassing 95% of the state’s hospitals and 70% of its physicians, demonstrates
the widespread acceptance of managed care among providers, employers, and health care
consumers.
IL. THE CONTROVERSY AT HAND

Recognizing the cost benefits of managed care and, in particular, the PPO model and
PPOM’s significantly large network of participating health care providers, Farmers Insurance
Exchange and Mid-Century Insurance Company (collectively, “Farmers”) offered Farmers’ no-
fault insurance policyholders a “Preferred Provider Option Endorsement” (“PPO option”).

Entirely voluntary, the PPO option enabled policyholders to reduce their premiums if they agreed



to receive auto health services from the thousands of PPOM medical care providers in Michigan.
In the unlikely event that one of Farmers’ no-fault insureds who chose the PPO option ventured
outside PPOM’s wide-ranging, comprehensive network to obtain medical treatment, the insured
paid a deductible and qualified for reimbursement at PPOM network rates for any services
rendered by the out-of-network provider. Farmers initially offered its PPO option in 2000.

In August 2000, petitioners-appellees, Michigan Chiropractic Council and the Michigan
Chiropractic Society, two health care provider groups with their own acute interests in preserving
their patient base and current fee structure, petitioned the Insurance Commissioner to commence
formal administrative proceedings against Farmers, alleging that Farmers’ PPO option violated
the Michigan No-Fault Act, MCL 500.3101 ef seq. In a well-reasoned and legally sound Order,
the Insurance Commissioner deemed Farmers” PPO option firmly consistent with the No-Fault
Act and, thus, denied the request for a formal hearing. In essence, the Insurance Commissioners’
order endorsed Farmers’ PPO option as a no-fault insurance product beneficial to the state’s
residents, and specifically those members of the driving public who lack primary health
insurance coverage that may be coordinated with no-fault coverage under MCL 500.3107a
(Exhibit 1).

Subsequently, the Ingham Circuit Court and, on further review, the Court of Appeals,
rejected the Insurance Commissioner’s conclusions, striking down Farmers’ PPO option and,
indeed, all conceivable future managed care options that may be offered in no-fault insurance
policies (Exhibits 2 and 3, respectively). The Court of Appeals’ decision is erroneous in two
respects. First, the decision rests on a construction of the Michigan No-Fault Act that finds no

support in the clear statutory provisions of the Act, its legislative history, or the case law



interpreting the Act. Second, although the Court of Appeals pointedly disapproved of
problematic penalty provisions in the Farmers’ policy that could affect insureds who step outside
PPOM’s provider network for health care, the Court of Appeals’ unnecessarily broad, sweeping
decision discourages no-fault insurers from attempting to draft other possibly acceptable
managed care options that do not contain similar penalty provisions. Thus, not only does the
decision misconstrue the import of the No-Fault Act, it effectively renders all managed care
options violative of the Act, even those that permit the insured to use the PPO network
voluntarily, with no penalty for treating with out-of-network health care providers. Because the
Court of Appeals’ decision is legally flawed and too broad, this Court should reverse it or, at the
very least, rein in its scope to allow insurers to draft future PPO options as a viable no-fault
insurance product for Michigan consumers.
III. PPOM’S REQUISITE INTEREST IN THE ISSUES BEFORE THIS COURT
PPOM contends that it has the requisite interest in the issue(s) now before this Court and
thus invites this Court to consider the arguments and views expressed in this Amicus Brief. First,
PPOM has a clear, direct interest in the outcome of this litigation because it is the Midwest’s
largest independent PPO and the PPO with which Farmers partnered to provide services to its
policyholders who voluntarily chose the PPO option. Due to the Court of Appeals’
condemnation of managed care in a no-fault context, PPOM and the multitude of other PPOs
may not partner with no-fault insurers to provide health care management services to insureds
that voluntarily choose managed care options for their auto-related health care needs in exchange
for lower premiums. Moreover, the unduly expansive sweep of the Court of Appeals’ opinion

will deter other no-fault insurers from implementing voluntary managed care options and



prevents policyholders from choosing existing options and other options that may be formulated
in the future.

The Court of Appeals’ decision has also resulted in additional provider contracting and
reimbursement issues for PPOM (and, presumably, other similarly situated managed care
companies) and its network of health care services providers. PPOM network providers now cite
the adverse decisions by the Ingham Circuit Court and the Court of Appeals as a basis for
claiming charges over and above pre-negotiated charges for services rendered to Farmers no-
fault policyholders pursuant to the PPO option. Additionally, other health care providers will
hesitate to enter into contracts with PPOM and become PPOM network providers based on the
Court of Appeals’ adverse decision, which dilutes PPOM’s bargaining power as a diversified
PPO with influence in the automobile no-fault market. At a very basic level, the Court of
Appeals decision negatively impacts PPOM’s proprietary interests and those of the managed care
community as a whole.

PPOM, like every citizen of Michigan, both individual and corporate, has a marked
interest in the development and realization of solutions that check the precipitous rise of health
insurance costs and, as a directly related matter, the costs of no-fault insurance. Rather than
beleaguer this Court with any further description of the costs crisis impacting medical and no-
fault insurance in this country and the State of Michigan, PPOM refers this Court to the Brief of
Amicus Curiae Insurance Institute of Michigan, which succinctly and ably describes the current
insurance crisis in this State and nationwide, and details its crippling effect on the consumers of

health care and no-fault insurance. PPOM asserts that it and all of Michigan’s citizens share an



interest in encouraging health care consumers, providers, and insurers to develop new and
innovative ways to control the costs of health care and insurance.

For these reasons, PPOM contends that it has significant interests in the issues presently
before this Court and requests that this Court consider the argument and views expressed in this
Amicus Brief.

ARGUMENT
I THIS COURT SHOULD REVERSE THE COURT OF APPEALS’

DECISION BECAUSE, IN ADDITION TO BEING LEGALLY FLAWED, IT

IS TOO BROADLY WRITTEN AND, THUS, READILY SUSCEPTIBLE TO

INTERPRETATIONS THAT WOULD PRECLUDE NO FAULT INSURERS

FROM OFFERING POLICYHOLDERS NON-PENALIZING PPO

OPTIONS

A. The Arguments Of Farmers And Amicus Curiae, Insurance Institute Of

Michigan, Amply Support This Court’s Decision To Reverse The Court
Of Appeals’ Decision

PPOM agrees with and adopts the arguments advanced in support of Farmers’ Brief on
Appeal, as well as the issues and arguments raised in the Brief of Amicus Curiae Insurance
Institute of Michigan. While PPOM does not wish to burden this Court with further iteration of
those parties’ positions, it will briefly summarize the main points of those compelling
arguments.

First, Farmers and the Insurance Institute of Michigan (“Insurance Institute”) — and
PPOM by adoption — argue correctly that this Court should reverse the Court of Appeals’
decision because there is a pressing need to resolve the inherent conflict between the Court of
Appeals’ decision and the Supreme Court’s decision in Tousignant v Allstate Insurance Co, 444
Mich 301; 506 NW2d 844 (1993). In Tousignant, the Supreme Court expressly recognized that

the Michigan No-Fault Act permits an insured to voluntarily relinquish his or her choice of
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physician and facility when the insured opts to coordinate no fault coverage with his or her
health care insurance under MCL 500.3109a. Id. at 310-313. Contrary to the arguments of the
Michigan Chiropractic Council and the Michigan Chiropractic Society, nothing in Tousignant
limits the decision’s application solely to situations involving coordination under MCL
500.3109a. Indeed, if, in the instant matter, the Court of Appeals correctly held that the
Michigan No-Fault Act seeks to foster an unfettered choice of medical providers and “fee-for-
service” medical care, then the Supreme Court in Tousignant should have concluded that MCL
500.3109a mandates that no-fault insurers pay all costs incurred when an insured who has
coordinated his or her no-fault coverage with HMO health coverage elects to seek treatment
outside the boundaries of his or her managed care health plan. It is significantly revealing that
this Court did not travel this route and held instead that a no-fault insured may legally choose “to
relinquish choice of physician and facility” in opting for coordinated coverage and the associated
no-fault premium reduction. Id. at 310-313. Because the Court of Appeals’ decision eliminates
the insured’s right to opt in or opt out, i.e., “to relinquish choice of physician and facility,” it
subverts the reasoning of Tousignant and, accordingly, must be reversed or otherwise brought
into harmony with this Court’s existing precedent on the issue of choice.

Second, as the Insurance Institute argues convincingly, the premium discount offered
under a PPO option, where it is “reasonably calculated to reflect the reduced cost and expenses
expected from the program,” furthers the constitutional mandate that no-fault insurance be
affordable and available to all drivers in Michigan. See Shavers v Attorney General, 402 Mich
554, 559-560; 267 NW2d 72 (1978). Third, the Insurance Institute also correctly notes that a

managed care option permits the thousands of drivers in Michigan who lack health care



coverage and, concomitantly, the ability to realize no-fault cost savings by coordinating their no-
fault coverage with their health insurance, to purchase their no-fault coverage on a group basis
and avail themselves of the resultant savings.

While these considerations amply support this Court’s decision to reverse the Court of
Appeals’ decision, the far-reaching, possibly unintended implications of the Court of Appeals’
decision compel this Court’s careful review of the scope of the decision, in addition to its flawed
legal underpinning.

B. The Court Of Appeals’ Decision Is Too Broadly Written And,

Consequently, Prohibits No-Fault Insurers From Writing Policies That
May Provide “Acceptable” Managed Care Options That Do Not
Penalize Policyholders Who Seek Medical Care Outside The Managed
Care Network

The Court of Appeals’ decision is resoundingly absolutist and essentially prohibits no-
fault insurers, under all circumstances and irrespective of policy language, from offering
managed care options, including those that do not penalize insureds who seek medical care
outside the managed care network. Granted, the Court of Appeals attempted, to a limited
extent, to confine the scope of its decision to the unique language and penalty provisions of the
Farmers’ policy. For example, the Court of Appeals closely scrutinized the specific language of
the PPO option, voiced its disagreement with purportedly misleading language in the policy and
the penalty provisions of the PPO option, and stated in the final paragraph of its opinion that it
affirmed the circuit court’s disposition of the matter because “the PPO endorsement at issue is
inconsistent with the act” (Exhibit 3, p 11 (emphasis added)).

Unfortunately, the general tenor of the Court of Appeals’ opinion casts a pall over any

future managed care options, even ones that omit penalty provisions like those contained in the



Farmers’ policy or are otherwise consistent with this Court’s decision in Tousignant. When the
Court of Appeals stridently states that “[m]anaged care, and in particular, the PPO option at
issue, fundamentally alters the essential premise of Michigan no-fault insurance and is
inconsistent with the no-fault act general benefits provisions,” it becomes virtually impossible to
limit application of the Court’s opinion to the specific language of the PPO option at issue. In
effect, the Court of Appeals’ opinion completely forecloses insurers’ attempts to incorporate
managed care concepts into no-fault insurance policies, even though managed care and PPOs
specifically define health care today and offer a range of provider choice that is, for all intents
and purposes, coextensive with the choices available on the medical market today. This flawed
aspect of the Court of Appeals’ decision mandates this Court’s reconsideration of both the
underpinnings and scope of that holding.

Further, while the Court of Appeals’ concern with the $500 deductible provision of the
Farmers’ policy and the out-of-network payment provision motivated much of its opinion, the
appellate court also found that the Farmers’ policy contained misleading provisions and partially
based its decision to affirm on these purportedly misleading provisions. As explained below, the
Farmers’ policy is not misleading at all. Thus, if this Court were to reject the PPO option
because of its penalty provision, this Court could still reverse the Court of Appeals’ holding that
the policy’s language concerning the discounts available to policyholders is somehow
misleading or confusing.

1. Harsh Penalties Are Not A Necessary Aspect Of All Conceivable
Managed Care Options

Aside from the (incorrect) aspect of the Court of Appeals’ decision that found the PPO
option in direct conflict with MCL 500.3107, the decision also found fault with the “severe

9



penalty provisions” contained in the PPO option. Under the PPO option, these penalties arose if
the insured sought medical care from providers outside the large PPOM network:

[I]f a policyholder elects to go out of network for care, they [sic] will be required to

pay:
" a $500 deductible (which is not applicable to those who stay in
network for care)
. any charges by the provider beyond which would have been
reimbursed according to the carriers’ usual and customary fee
schedule.

These penalties significantly influenced the Court of Appeals’ ultimate decision:

Further, Farmers’ PPO option carries with it severe penalty provisions,
imposed when a no-fault claimant acquires out-of-network services despite the
policyholder’s agreement to the PPO endorsement. These penalties clash with no-
fault precepts, and further convince us that the endorsement must be rejected as
inharmonious with the no-fault regime established by the Legislature. Cruz[ v State
Farm Mutual Automobile Ins Co, 466 Mich] 595-596, 598[; 648 NW2d 591
(2002)]. [Exhibit 3,p 11.]

To the extent that the Court of Appeals read the penalty provisions in the Farmers’ PPO
option as justifying a blanket rejection of the PPO option as a whole, the Court of Appeals erred.
In Cruz, supra, this Court stated that innovations like the PPO option at issue “are only
precluded when they clash with the rules the Legislature has established for such mandatory [no-
fault] insurance policies. . . . [A policy provision] that contravenes the requirements of the no-
fault act by imposing some greater obligation upon one or another of the parties is, to that
extent, invalid.” Id. at 598 (emphasis added). Thus, if the Court of Appeals found the Farmers’

PPO option’s increased deductible provision antithetical to “no-fault precepts,” it should have

stricken that offending provision. Cruz, supra.
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Considered apart from the provision imposing an increased deductible on those who treat
outside PPOM’s network, the remaining portions of Farmer’s PPO option completely harmonize
with the Court of Appeals’ formulation of the policies underlying the Michigan No-Fault Act, as
well as this Court’s pronouncements in Tousignant and Cruz, supra. As discussed, the Court of
Appeals’ decision emanated from its determination that the No-Fault Act seeks to guarantee

insureds the right to select providers:

In Tousignant, the no-fault claimant had coordinated coverage under a
managed care health maintenance organization (HMO) provided through her
employer, which as the PPO in this case, required that treatment be obtained from
designated physicians or facilities. The Court recognized that a no-fault insured
generally has a wide choice of physicians and facilities. . . .

Managed care under the coordinated health and accident coverage of
§3109a is clearly distinguishable in concept from the general no-fault medical
benefits under subsection 3107(1)(a), as are the legislative purposes underlying
these provisions. General no-fault benefits under subsection 3107(1)(a) offer a
range of choice. Managed care, under a PPO plan, offers only limited choice.
The substitution of a PPO plan for no-fault general medical benefits is
therefore not in keeping with the no-fault act.

* ok ok

“The most striking feature of Michigan’s no-fault system is that, apparently
alone among the no-fault states, it provides unlimited lifetime medical and
rehabilitation benefits.” House Legislative Analysis, HB 4156, July 29, 1993, p 1.

“The no-fault act preserves to the injured person a choice of medical services and
providers.” On the contrary, inherent in the concept of managed care is
limited choice. [Exhibit 3, pp 8-9 (emphasis added).]
Even if the Court of Appeals correctly captured the intent of the Michigan Legislature, its
decision evidences a patent misunderstanding of the current scope of managed care and the
dramatic change in circumstances since the enactment of the No-Fault Act in 1972.
In light of the realities of managed care today, and PPOM’s wide network of health care

providers in particular, the Court of Appeals’ concern for freedom of choice is misplaced. While
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the Court of Appeals’ statement that “inherent in the concept of managed care is limited choice”
may have been accurate in the early years of managed care, the same cannot be said today,
considering PPOM’s unprecedented level of provider participation. As stated previously, in
Michigan alone, 70% of the state’s physicians and approximately 95% of the state’s hospitals
are PPOM participating providers. This extensive and unprecedented participation undermines
any assertion that “inherent in the concept of managed care is limited choice,” especially in view
of the explosive growth of PPOs and the anticipation that even more medical providers will
choose to become PPOM participants.

As importantly, under the terms of the Farmers’ PPO option (again, disregarding the
increased deductible penalty), policyholders may choose to receive services from any medical
care provider within the state, not just those that are PPOM participants. This is fully consonant
with the Court of Appeals’ conception of the Michigan No-Fault Act as a statutory scheme that
preserves unbridled choice of medical providers. Inexplicably, the Court of Appeals ignored the
freedom of choice incorporated in the PPO option and, instead, focused on the provision of the
PPO option requiring the policyholder to pay for any charges exceeding the carriers’ usual and
customary fee schedule. It seemingly concluded that the limitation on Farmers’ reimbursement
obligation somehow trammels the No-Fault notion of “fee-for-service” medical care embodied
in MCL 500.3107 and MCL 500.3157, a determination that can only be attributed to the Court
of Appeals’ misreading of these two statutes.

As may be gleaned from a cursory reading of the statutes, the Legislature intended to
inject into the no-fault system a modicum of reasonableness that would ensure its survival:

(1) Except as provided in subsection (2), personal protection insurance benefits are
payable for the following:

12



(a) Allowable expenses consisting of all reasonable charges incurred for
reasonably necessary products, services and accommodations for an injured
person’s care, recovery, or rehabilitation. [MCL 500.3107 (emphasis added).]

*® %k sk

A physician, hospital, clinic or other person or institution lawfully rendering
treatment to an injured person for an accidental bodily injury covered by personal
protection insurance, and a person or institution providing rehabilitative
occupational training following the injury, may charge a reasonable amount for the
products, services and accommodations rendered. The charge shall not exceed the
amount the person or institution customarily charges for like products, services and
accommodations in cases not involving insurance. [MCL 500.3157 (emphasis
added).]

Absent limitations on the reimbursement obligations of insurers, who are now required to offer
specified levels of coverage, providers could exploit the opportunities presented by the system
and either cause its demise or accelerate an increase in health care costs.

Rather than guaranteeing insureds the right to choose or providers the right to treat, the
statutes principally seek to regulate the ability of insureds to choose whomever they please,
regardless of cost, as their medical providers. They obligate insurers to pay only “reasonable
charges” for “reasonably necessary products, services and accommodations for an injured
person’s care, recovery, or rehabilitation.” Although these provisions enable an insured to
obtain full reimbursement for “reasonable charges” for “reasonably necessary services,” this
limiting language “eliminates” those providers who fail to satisfy such conditions by charging
unreasonable prices and providing unnecessary services. Consequently, by their very language,
these statutes effectively exclude certain providers and evidence that the Michigan Legislature

never intended to grant insureds an unfettered right to select any provider. To serve the policy

underpinnings of the No-Fault Act and promote cost containment, courts should encourage
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insureds to negotiate the scope of the provider group and limit confusion and uncertainty as to
their ability to obtain reimbursement of provider charges, particularly in those instances where
the outcome is reduced premiums.

Even if the No-Fault Act seeks to guarantee “reasonable” fees to providers, it simply is
not accurate to state that Farmers’ PPO option prevents out-of-network health care providers
from recovering the “reasonable” fee for the services they provide. Again, 70% of Michigan
physicians participate in PPOM, as well as approximately 95% of the state’s hospitals. To
say that the pre-negotiated fees that PPOM network physicians and hospitals receive are not
“reasonable” charges is to ignore that a significant majority of the state’s physicians and nearly
all of its hospitals have agreed already that the pre-negotiated fees are reasonable. Thus, under
the PPO option, a non-participating physician will be paid a reasonable fee for the service he or
she provides to a Farmers’ no-fault policyholder that has chosen the PPO option. There is
nothing objectionable about requiring the policyholder to pay any portion of the cost exceeding
the reasonable pre-negotiated fee because, even under MCL 500.3107 and MCL 500.3157, a
no-fault insured remains liable for any portion of a medical fee that is over and above the
reasonable fee for that service. Without the penalty provisions, the Farmers’ policy is fully
consistent with the Michigan No-Fault Act, even as the Court of Appeals envisions the Act and
its underlying policies.

2. Farmers’ Policy Language is not Misleading or Confusing

Perhaps overly-sensitized to the policy’s language due to the high deductible set forth in

the PPO option (which undeniably violates MCL 500.3109(3)) and its dislike for the PPO option

as a whole, the Court of Appeals also found “further basis for reversing the commissioner’s
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decision” in the Farmers’ policy’s language explaining the various discounts available to
policyholders who choose (i) the PPO option, (ii) the higher deductible under MCL 500.3107, or
(iii) coordinated coverage under MCL 500.3107a. In a conclusory manner, the Court of Appeals
deemed the policy language misleading and confusing, despite language of the policy
unequivocally stating that, by selecting the PPO option, policyholders forego other premium
reductions in exchange for the largest premium discount available. Furthermore, nothing in the
Michigan No-Fault Act prevents insurers from requiring policyholders to elect one of several
available premium discounts. Because the policy is written in clear and understandable
language that comports with the No-Fault Act, this Court should reject the Court of Appeals’
concern for the policy’s “potential for deception” as a basis for reversing the Insurance
Commissioner’s decision.

Contrary to the Court of Appeals’ jaundiced reading of the Farmers no-fault policy, the
policy’s terms accurately apprise policyholders of the discounts they will obtain and the
discounts they will forego if they choose certain options. It uses plain and ordinary language to
describe the premium options and discounts associated with the PPO option, the $300 deductible
endorsement, and traditional coordinated coverage pursuant to MCL 500.3109a:

(c) Preferred Provider Option Endorsement --

Policyholders who elect the Preferred Provider Endorsement will receive a 40%

reduction on their PIP rate. The endorsement requires the insured to choose a

physician from our captured network, Preferred Providers of Michigan, to manage

health care in the event of a covered injury.

The E7143 will not be allowed if the option is selected. The other insurance credit
will not be allowed if this option is selected.

15



All policies in the household are required to carry the PPO option if the insured
selects this option. Disclosure form 51-0693 must be signed by the insured for
each policy in the household to verify selection of the PPO option.
The E7143 referenced in the PPO option clearly states:
(a) $300 Deductible P.L.P. (E-7143) --
Policyholders who elect to take the “Endorsement Establishing Deductible and
Waiting Period” will receive a 15% reduction from the P.LP. rates. The
endorsement provides a $300 medical deductible and a 7 day waiting period on
benefits for “work loss”. (Not available if the other insurance rate credit is taken.)
Finally, the provision in the policy granting various credits reads:
(b) Other Insurance Rate Credit --
P.LP. rates are discounted 25% if the insured elects their [sic] P.I.P. coverage to be
secondary over other A & H medical insurance or another 10% if he elects his
weekly indemnity coverage to be secondary to other wage continuation coverage.

Thirty Five percent (35%) will be deducted if both coverages are secondary.

These credits are applied to the reduced rate after other credits such as second care
discount, etc., have been applied.

If this option is selected, the $300 deductible credit under the E-7143 described in
(a) above will not be allowed.

These provisions do not invite any uncertainty respecting the alternative premium
discounts available. There exists no credible basis for the Court of Appeals’ conclusion that the
“‘exchange system’ of premium discounts renders illusory the touted reduction in the cost of
insurance to policyholders” (see Exhibit 3, p 8). In fact, the policy language represents a clear
and straightforward explanation of the various programs available, their associated premium
reductions, and their mutual exclusivity. The policy clearly states that choosing the PPO option
results in a 40% discount to policyholders, but forecloses election of other available premium

discounts. The “exchange system,” as the Court of Appeals termed it, is neither hidden in the
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policy’s “small print” nor is it set apart from the PPO endorsement where a policyholder may
fail to see it. A policyholder choosing the PPO option would readily understand that he or she
could not ‘“stack” other options that might result in premium discounts. Despite that,
policyholders choosing the PPO option still receive the largest premium discount offered in the
Farmers’ policy, a 40% reduction, compared to the 15% premium discount offered in
conjunction with the $300 deductible option, and the maximum 35% discount available to those
who choose coordinated coverage. There is nothing “illusory” about the substantial savings
offered in connection with the PPO option.

The Court of Appeals’ opinion implies that, under the No-Fault Act, insurers must allow
policyholders to combine premium discount options if these options appear in a single insurance
policy. To the contrary, the Act states that insurers “may” offer, “at appropriate reduced
premium rates, a deductible of a specified dollar amount which does not exceed $300 per
accident,” MCL 500.3109(3), and that insurers must “offer, at appropriately reduced premium
rates, deductibles and exclusions reasonably related to other health and accident coverage on the
insured,” MCL 500.3109a. In accordance with the Act, the Farmers’ policy offers both options
at appropriately reduced rates. MCL 500.3109 nowhere requires an insurer to permit a
policyholder to combine all available premium options and discounts to arrive at the lowest
possible premium payment. If that were true, insurers actually would be discouraged from
offering premium discounts other than the mandated coordinated coverage option, because
additional options could reduce premium payments to levels that could jeopardize insurers’
reasonable business expectations. Such a restraint on flexibility and innovation cannot be the

intent of the Michigan No-Fault Act.
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In sum, the policy language clearly apprises policyholders of the premium reduction
options available to them. The very real savings associated with the PPO option are not
“illusory” in any sense. Moreover, the policy language is consistent with the No Fault Act,
which does not require insurers to permit policyholders to combine discount options to arrive at
the lowest possible premium payments, which quite possibly could frustrate insurers’ legitimate
commercial expectations.

CONCLUSION

This Court should reverse the Court of Appeals’ decision, at it is based on a flawed
reading of Michigan’s No-Fault Act, one that subverts the Supreme Court’s reasoning in
Tousignant, supra, in the name of a “freedom of choice” nowhere mentioned or implied in the
Michigan No-Fault Act. Ironically, the Court of Appeals’ decision, while touting choice, denies
insurance consumers the choice of electing a managed care option and lowering their premiums.
Further, the Court of Appeals’ decision sweeps too broadly by invalidating all managed care
provisions, even those that do not contain penalty provisions similar to that in the Farmers’
policy. Even if this case is affirmed, this Court must still rein in the scope of the Court of
Appeals’ decision, which negatively impacts Michigan insurers and insureds, especially those
insureds that lack health insurance and the concomitant ability to coordinate coverage under the
No-Fault Act at reduced premiums. Accordingly, amicus curiae PPOM, L.L.C., respectfully
requests that this Court reverse the Court of Appeals’ decision or, in the alternative, resolve the

issues in a manner that would allow no-fault insurers to write policies providing “acceptable”
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managed care options that do not penalize policyholders who seek medical care outside the
managed care network.
Respectfully submitted,

HERTZ, SCHRAM & SARETSKY, P.C.

Robert P. Geller (P34391)

William D. Adams (P54404)

Attorneys for Amicus Curiae PPOM, L.L.C.
1760 S. Telegraph Road, Suite 300
Bloomfield Hills, MI 48302

(248) 335-5000

Dated: July 8, 2005
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STATE OF MICHIGAN 4
DEPARTMENT OF CONSUNER AND INDUSTRY SERVICES
OFFICE OF FINANCLAL AND INSURANCE SERVICES
DIVISION OF INSURANCE

Before the Commissioner of Financial and Insurance Services -

In the matter of the Petition for : Order No. 01-008-M
" Contested Case filed by the Michigan

Chiropractic Society and the Michigan

Chiropracric Council against Farmers

Insuraace Group

Issued and entered
this 23 day of January 2001,
by Frank M. Fitzgerald
Commissioner of OFIS

ORDER DENYING IN PART
PETITION FOR CONTESTED CASE HEARING

I
BACKGROUND

On August 11, 2000, the Comrissioner of the Office of Financial and Insurance
S:t‘v’iC?;S ;:'::i\'ed 2 "Request for [ssuancs of Notice of Hesring anc Commencemen: of
Administative Proceedings” (the Original Pettion) from the Michigan Chiropractic
Sociery and the Michigan Chiropractic Courncil (collectively, the Petiticners). Petrtczzrs
alleged gerierally that Farmers Iasurance Group (the Respondent, or Farmers) was |
violating ﬁuc Inscrance Codc, MCLA 500.100 ef seq. by offering its po‘:icyﬁoﬁders a
"Preferred Provider Option Endorsement.” Peritioners alleged thar this Preferred Provider
Option violates the sights of insureds (Count I), violates the rights of medical care

providers {Count IT), and violates section 3109 of the Insurance Code (Count III). The

Original Petitior requests that the Commissioner investigate Farmers' policy and praciice,



commernce an administadve hearing anainst Farmers urcer Cnapiar 2C of the Insumznes
Code, and diszpprove the disputed endorsement uacer secion 2236 ¢f the Insurares
Cede. The Origina! Pe<tior also reguests that the Commissioner >stition the Ancraney
General's offcz to oring 2ntiiust charges against Respondezt

Pursuant to Rale 2(1)(b) of the [nsurance Bureau bearing rules, AACS 1583, R.
50C.2104{1)(b), the Coxmissicrer, tarough his staff, reques:zd that Farmers re%;or.d 10
the Orizinal Petiton. Farmers filed irs "Response by Farmers lnsurance Ex;bazge azd
Mid-C;-nn:ry Insursrcs Exchange 1o Request for [ssuance of Notes of Hearing 2nd
Commencement of Adminiswrative Proceedings™ dated September 25, 200, In its
" Response, Farmers argueé that tha Preferred f’rovidcr Option provides the full range of
medica: care tequired by the No-Fault Act, is consisten: with the No-Fault Act's gozl of
providing affordable coverage because polic:yﬁoldcrs receive a substandal rate reduction _
for electing this option, and asserts that "rumerous Michigan chircpractors have
volunrarily a.gr:cd to participate, and in fact do participat&, as members” of the provider
retwork under the Preferred Provider Option. (Response, 192, 2 and 22} Farmers'
Response requests that the Comm’ssioner take no firther action on the Originz] Patizon. |

The Insurance Division provided Petitioners with a cdpy of Farmers' Resporse.
Petitioners filed their "Rerly in Support of Request for Issuance of Noticz of Hearin2"
dated O;tobcr 6, 2G00, Petin'oncrs argue that the P;:;crrec‘. Provider Option was
essentially reiected by voters when Proposal C, a referendum on 1992 PA 143, was
defeated. Peritioners acknowiedge that 196 chiropracters paracipale in the préfcr:ed
provider nerwork, but assert that %‘hen ey joined, there was no Preferred Provider

Option, hence those chiropractcss did not agree 1o participate in the context of no-fault

benefits.
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The Insurance Division nex: sent bcth Petifioners anc Responcan: requssis Zor
additional informatdon. Petitioness responded by filing a "First Amerdsd Perition £or
Issuance of Nodee of Heanng 2nd Comumercement of Administative Proczaging”, lated
November 22, 200C, whiCi: amended the Orgmai Perition by addine a Count IV. In
Count iV they assert that Respondznt's refusal te pay for chircpractic cars or the |
| zrounds that "com;mbic" non chiropractic cars is available through the orimary 2ezlth
care coverage canstitutes a patisrn oF practice of violating section 2026 of the Insurincs
Code.

Farmers also fled an additonal résponse, received on November 30? 2000,
assering that the prl:m'iu:n diszount folr electing the Preferred Provider Opdon was yesed
on sxpected reductions in personal injury protecton medical expenses ar.d loss
adjustment expenses associated with the managed care system. This included an
aritcipated 5% reduction in the cost of medical services obtained through the provider
network, another 15% reduction resulting from utilization management, and unspecified

savings from claims review.

D S
ISSUES
The principal issues are:
1. Should the Comumissioner exercise his discretion 1o commence z contestad case

hearing based on the assertions o th= Original Petition that Respondent's
Preferred Provider Option violates the Ne-Fault Act or the Uniform Trade
Practices Ac:? ‘ : '

Should the Commissionsr exercise bis dizcretion to comrnence z contestad case
hearing based on the assertions of Count [V of he First Amended Petiticn that
Respondent violazes the Uriform Trade Practices Act by refusing to pay for
chiropractic zare under a coordinated mo-avlt policy where comparable care is
avaiiable under the primary health care coverage?

o
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m
ANALYSIS

The Comm.issiorer has express starxory aythority upon probable cause to
nexamine azd investgate inte the affairs” of a person ezgac=d ‘r. the busiress of insurancs
ir this state to determine whether the persor. has besn or is er.gzged in any unfair merzod
of competition or any unfair o; ééceptive act or practice prohibitec b}i sesnors 2007 w
2050 of the Uriform Trade Praczices Act. MCLA $00.2023. Where the Commissioner
has probabie cause 0 believe that there is or has been such & violadon and "hat a heuring
by the com-rissiorer in respect thereto would be in the interest Aof ke public,” he muy
commence a hear'ng into the alleged violations. MCLA 500.2029. Moreover, the
Commissioaer has authority prsuant to section 2236 of the Code to witadraw approval
of an irsurance policy form that "violates any provisions of this codé, or contai:is
incgr.sist:m, ambiguous or misizading clanses, or contains excepdons and condition that
unreasonzbly cr decepively affect the risk purported to be assumed in the general
coverage of the policy." MCLA 500.2236(S). Petitioners expressly assert that the |
‘Commissioner has jurisdiction in this case (Original Pctit:on, 7 1. pg 1, Amended
Pesiten, 1, pg 1) In its arswer, Respondent admits the jurisdictional allegators,
(Respondent's answer, § i, pg 2) Therefore the Commissioner's authority is beth well-
established and uncontested.

All three coﬁnts of the Original Pedtion challenge the l=gality of Respondencs

r=ferred Providsr Option. The First Amended Pedton repeats the original thres coants
end adds a Count I'V, asserting that Respondeat violates section 2026(3) and (n) of tte
Insurance Code by urnjustiably refusing te pay for chiropractic care where the primary
health care coverage provides "comparable” non-chiropractic trzaznent Respordent has

not yet been given the opporturity 1o respond 1o the First Amended Petitior. Because
‘ 4
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Count TV alle zcs a separate vislation unrelawed 1o the “irst three counts, except that the
Respo::i:m is the same, it is app:opnatc 10 deal with Count I'V separately. Accordingly.
Respondent will be givea an oypo*‘u'ur\ 10 arswer Count IV following ety of thas
order 2nd the Corrmissioner will respoad to Petiioners' reguest far a hearing a5 to Couxt
IV separztely at the appropriate tms. The 2nalysis the follows applies to the Origina
Perizion for contested case hearing and the first three counts of the First Amende=d
Pedtion. | |
The essential facts are not ccntested. Respondent's Preferred Provider Optizn
‘allowsp solicyholders 1o elect 10 limit their choice of medical care providess in the event
they suffer auto relaied injuries. Policyholders wi:c‘ clect the Preferred Provider Cption
receive a 40% reducton in the premium for personal injury protection coverage. If they
ars injured in &n automobile accident, poﬁcyhcldcrs@ho clect the option must either gat
their weatment from & network of medical care providers maintained by Prefered
Provu:crs of Michigan (PPOM), or, if they go outside the network, they must pay a 3500
dcducﬁble and reimbursermert is [imited to the amount thc network pays for the service,
- Policyholders are not required to seizct the ®r=ferred Provider Option. They may
 preserve z broader choics of medical care pro\’idc.;s by declining the option and foregoing
the premium recuction ‘
Count 1
Petitioners assert in Court I of the Original Petiton that the preferred Provider
Option violates the rights of insureds because there is no swatatory auﬂ}oﬁzation fora
mar.aged cars option under the No-F ault Act. They also argue that the voters rejected the
concept of managed care in the context of the No-Fault Act when they defeared

Proposal C, a refersndum ca 1993 PA 143, Further, they argue that the Preferred



Provider Option has been instinuted "in o manner which causes the provision te

‘unreasonably or decepuvely affect the risk purported to be assumed in the general

coverage in the pelicy’, conmary o §2236." (Originzl Patitor, T17.pg 5)
Respondert answerec Count [ assertng generally taat the Preferred Provider

S

Optdon is consisient with the legislative purpese of the No-Fault Act, that is, "to provide
all reasonably necessary medical caré to injured policyholders while at the same timse
holding dow= the costs of beth medical care and insurance premiums for Michigaz
insureds.” (Farmers' September 23, 2000 Response, pg 2) Farroers deniss that the optien

{5 prohibited by the No-Fauit Act and assers that:

Insureds receive nc differem scope or quality of medical care under the
Option than they weuid receive outside the PPOM network. The Opuon
merely defines the universe of providers from whom icsureds may obtain
medical treatnent witkour having to pay a deductible and fes differsntal.

(d 118,pg1l)
Petideness have failed to eswblish that Respondent's Preferred Provider Opton is

irvalid as aileged in Count [ of the ol gmal 2etidon.

First, thef have failed 10 s‘now't.hat staratery authorizatior, is necessary 1o initiate e
the Preferred Provicer Opt;’on.' Respondent's Preferred Provider Option 1S not wherzntly
inconsistent with the rcqmrtmem of s~cﬁcn 3107 that no-fault covcracc includz "all
reasonable cbarves inzurred for reasonably necessary products, services and
2ccommodations Tor an injured person's care, recovery, or rehabilitaton.” MCLA
500.3107(1)(a). Adequate ccre can be provided tarough 2 network of compstent
providers covering the full range of m:dical nesds. In facy, Respondent asserts that
"(i]nsureds receive no dierert scope or quality of medical care und::r the Opﬁoﬁ than

they would receive outside the PPOM nerwork.” (/d.) Respondent acknowlcdzc; iat



the Option "neitte expands nor diminishas the risks purporssc o be assumed in the
seperal zoveragz of the policy hacause those risks are esicblished cs a matter of Micnigen

laow, pursuent to MCLA 300.3107. " (1d, pp 10-11, erapasis 2dds¢) In short

)

-Raspond:nt recogmizes that it is required by stamute 10 provide "ail reascnable charges
incurrsd for ;easonabiy ne;::ssary" weatment, and asserts that it oes so trough the
PPOM network. Pesitioners have provided no evidence that Respondeni‘s claimis
untrue.

In 2a October 24, 2000 letter, the [nsu-znce Division specifically askad Petitioners

£or evidence thz: the Prefarred Provider Opiion results in ‘nzdequzre cars 2s follows:

Are Petinoners alleging that policyholders who elect Farmmers’ manzged
care cption do not have access 10 4 rangs of medical care providers within
the PPOM nerwork sufficient to adequately provide trsaunent for
automebile relaed injuries? If s0, please provide the Commissioner witha
complete description of all of the evidence on wkich Petidoners rely,
including the cames of any wvimesses, 2 description of their expected
testimony, and copies of any documents supporting the allegation that the
metwork is insufficient ' :

I response, Petidoners failed to prov%de any reason 10 believe that medical treatzent
available under the PPOM aerwork is inadequate ia any rezard, argﬁi:ag instead that "[t]e
the :xtc.nt insma.nce Bureau szaf has lookec towards (Petuoners] 16 provide detiled |
evidence, suck is unfzir.” (M2merandum in Support of First Amended Petition, pg =)

On the contrary, it would be unfair 10 presume that the Preferrsd Provider Option fails to
provide the scope of co‘;'c:agc required by section 2107 basr;d on Petitoners'
unsubséanﬁated ailegations. Petilioners’ mere allegaticns, without more, do not rise 10 the
lavel of probable zause. Morsover, Prttioness r?cogniz: that their position "is really
straightforward and is based upen iegal issues.” (Jd) Petitioners have failed, botk l2zally

and factually, 10 support their claim that the Preferred Provider Option violates szction
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3107 and tharefore requirss st2sutory avtharization.'

Simiiarly, the rejectior of 1993 PA 143 by referendum does not suppont

stijoners’ ergument ‘hat the Preferred Provider Opnoz is illegal because it requires

eXErass stamt;ar}' amtherizadern. Pedtioners argue that the worers rsjzered “rmanzzed care”
in the context of the No-Fau's Act whee they rejected 1963 PA 143, They also argne that
the fac: thar no-fault insurers sought auﬂuorizaﬁdu in 1993 PA 143 for e manaced core
program demoastrates that they could not initiate a managed care oj:t:'on absent legisladve
authorization (Ongmzl Petition, 7 14, 15, and 19) Quitz o ﬂ“.e conTary, the proxisibn
in 1993 Pa 143 authorizing "clinical care management” (propesed section 3104b) wes |
onlv one part of a 43-page proposal that would have cbmgcd fundarmentai aspects ¢f the
no-fault system. Among other things, Act 145 wouid have; (A) alowed pclicirholdn:rs ]
eleer less than unlimited lifzdme pérsonalinju:y 'proiecﬁon benefits, (B) required
mandatcry inidal rate reductions of around 16%, (C) required the Commissicner to
establish a fee schedule for medica! trearment that medicel case providers would be
requirsd © accsﬁt, and (D imposed additional restrictions on lawsuits. Thus'it is mere
specularion 1o conclude that the rejection of 1993 PA 143 was arejection of the consept
of "clinical care mznagement.” It could just as easily be argued that the public rejected'
Tading permarent loss of uniimited personal injury protection benefits for a transitory
rate reduction.. |

Moreover, Farmers' Preferred Provider dption is different than Act 143 in arother

critical aspect. Proposed section 3104t in Act 143 would kave allowed no-fault insurers

"It is important to emnphasize that this would be a different case if thers were
probebls cause 1o believe that the medical treatment available under the Preferred Provider
Optior. were substancard or that it failed to cover the full range of benefits required by
section 2107. However, Respondent sxpressly acknowledges its stamtory obligation to
comply with secden 3107, and Petitoners have failed to provide any evidense that

=quate care is not availabie.
8
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10 Lmpose mclinical care management” upor uswilling policyhoiders. But Farmers
Preferred Provider endorsement is optional. Policyhclders may elect to sty with the
existing fes for service arrangement There is a significant difference berwesn allowing
policyholders 1o.elect managed care and authorizing inswrers to fmpose it on unwiiling
policyholcers. Petidcrers argus thar the use of managed care urdrr Act 145 was
+sermissive,” because to-fault insurers could choose whether to iritiate manzged care for
an insured whose PIP beaeSts were aot expected to sxceed $250,000. Thersfore, tey
reason, the rejection of Act 143 was a rejection of “all managed care, especiaiiy so—cclled
voluntary managed cae because managed care for amcunts ynder $250,000 wes
permissive.” (Reply in Support of Request for Issuance of Notice of Hearing, pg 3,
emphasis in the original) Unlike Respondent's plan, Act 143 would have alloﬁued tha
insursr to decide whether to tmpose managed care ori’mmﬂ]ing policybelders.
Respondent's Prefered Provider Option leaves the choice to the poh cvholder. In skort,
conrrary 10 Petitioners’ suggestion, PA 141 was more than just a referepdum on manzged
cars in no-fault c’onrracis. The rejecton of Act 14: does not imply that the Pr-fexre:x
Provider Option is illegal.

The rejection of 1993 PA 143 resulting from the defear of Proposal Cis logically
irrelevant to the Jegality of Rﬁs;:ondcni‘s Przferred Providcr'Option. The queston is
whether *he Preferred Provider Option is inconsisizat with the No-Fault Act so that
legislative action is pecéssary befors Farmers may offer it. The fact that a vcr}’ differsrt
Act 143 was rejected by the public says nothing vseful in answering the questiou.

Petitioners bave failed 1o support their allegation that tke Preferred Provider Option is
ppo 4 2}

unauthorized and therefore illegal.



Coynt

In Count I of the QOriginal Petition, Petitoners argue that the Prelzmr=d Prov.der
Option violates the righs of medical providers. More specifically, Petiticners assert thau

DPOM further utlizes precuces which exclude Tom eligibility a vast

maierity of chiropracters in this stare, conary 10 the No-Fault Act's

requiremenr that all reasonzbly necessary expsrses be vaid, such thas the

managed care program which adopts PPOM's criteria for network

eligibilicy excludes chiropractic physicians and re-writes the rezuirsments

of the No-Fault Act.
(Originai Perition, § 23, pg 13) I¢ response, Respondent proﬁdcd a copy of PPOM's
Directory of _Ch.i:apm:tic Care, which discloses tha: nearly 200 chiropractors pardic.parz
in the nerwork. Petidoners dismiss the number of chiropractors in the program &s “a
sroertering” and assert that chiropracters who joined the PPOM network did so before
Respordexnt's Preferred Provider Option began, coaéiuding that Responders "iraposad
[th= Preferrsd Provider Option] upon its member physici}ms." (Memorancum in Support
of First Amended Pedﬁom pe 2) Somewhat inconsistently, APe‘iﬁoncr's a'so insist that
"The sole issue before he Commissioner on complainant's first two counts of its First
Amended Peddon revolves soiely around whether there is any authority for implementing
a managed-care scheme under the NAo-Fauh Acr” (Id pg3) |

Petitioners have failed to show probable cause that the Preferred Provider Option
violaies the fights of medical care providers in general or chiropractors in particular.
Policyholders who elect the Preferred Provider Option volunrarily Jimir their choice of

" medical care providers to those parzicipating ir. the PPOM netwerk. Providers who «lect

tc particicate in the PPOM netwoerk agres to provide thair servizes at rates established by
their agreement with PPOM. Taere is nothirg inkerently suspect about zither of those

choices. Under both stzadard no-fanlt coverage and the Preferred Provider Option,

10



policyholders chocse theit providers. No individual health care provider, 1egardless of
whether he or sne pam’cipatés in the PPOM nerwork, has & righ: under the No-Fauw't Act
to be paid until an insured chooses that person 10 provide coversd medical care.
Policvholdars who elect the Prefermed Provider Option have simply agresd to Limir theis
choize to PPOM provicers. | |

Peritioners insist that "providers are entitled to be paid for thei: 'reasonakle acd
custornary charge’ and the effect of Farmers’ program is w forcs pmﬁdzrs such as
chiropracrors 1o &ither accept a raie less than e customary charge cr be excludad
completely, beth of which are congary to § 3157 and Munscn Medical Cenrer v Auro
Club, 218 Mich App 375 (1996)." (Original Petition, §24, pg 7) The Commissioner
disagrees. Section 3157 of the Insurance Coce authorizes sroviders "lawfully rendering
treatment 10 an injured person” for an accidental injury covered by pérSonal protectisn
ins'uiance 10 charge & reasorable amount not to exceed the amount the person o
institution customarily charges in cases not involving insurance. MCLA 500.3157. It
does not confer a right on any parteular provider or class of providers to te chosen o
provide care. Similarly, in Mzmsan Medical Center the Court of Appeals held‘ﬂ}ai ao-
fault insurer ic reguired 1o pay the "b;stomary charges” of health care p:Lz‘V;idc:'s and =ould
not :gnila.tcra.lly limit payments to the amount th;.t & provider routinely accepts in cases
covered by Medicare, Medicaid or Blue Cross Blue Shizld. That decisicn did not
estabiish that medical care providers (A) have a ight be e selected 1o provide care uader
a no-fauli poli_cy or (B) could net voluntarily choose 10 provide-care at less than theis
mcustomary charge” in exchange for participution in 2 health care network that may tend
to give them access o additional patents.

Petizioners also assert that "[t]his exciusionary practice . .. subjects the policy %o
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disapproval uader §2236 and Chapter 20 for unressonzbly and deceptively afzctin the
risk purportedly assummed.” (Original Pedtion, §25, pg 6) This alegation is merely
conclusory. Petitioners have not presenied amy avticrity or sepemate argument in
suppor of this claim. To the coriracy, the underlyiag thecry of the Prefzmed Provider
Option is quite familiar. Healts Maintenance Organizaton subscriders agrzs gesemzily 1o
lirnit their choice of providers to those in r.hc network in much the sa:n:‘ way that
policybelders who elect the Prefzred Provider Option agree general’y 1o limit thai- choice
of providers to those in the PPOM nerwork. Petidoners have presented no reason to
corclude that the Preferred Provider Option is either uoreascrable cr decepuve conTary -
to section 2236.

For these reasens, Petitioners have fziled to adequately suppert their reques: for a
contested cass hearing 'ba.sed on the allegarions of Count II of the Original Petidon. |

Count 111 A

Finally, Count TII of the Original Pen‘ﬁou asserts that Rtsponden:'s $300
deductible for persons who elect the Preferred Provider Ogtion but nevertheless choose
providers outside the PPOM network, "is niot 2 deductible, but rather is a penaity.”
They assert that this violztes "bota public policy and §3109" and "potentially impo;;és 2
tremendous hardship on insureds.” (Original Petidon. 27, pg 8) Pcﬁri&ncrs alsc assert
that there is sufficient question whether there is a " ‘rezsonable relationship' between the
deductible, the reduced premium and the program under either Sec. 3709 or Sec. 3109a" w0
require a hearing.. (Reply inSﬁppos of Reques: for Issuance of Notice of Hearing, pg 3)

The Insurance Division asked Pettioners to provide specific informatien to
support this accusation. Orn October 23, 2000 the staff addressed the foilowirg question

to Pettioners:
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Additionzlly, Petitioness bave sugzssted thar there is 20 reascnable
relationship “berweea tne deducible, the rsduced premivm and the
[managed care] prograrm. under eitker Section 3109 o7 31092 Pleas:
provide the Commissioner with a complete description of abl cf the
evidence on which Petitioners rely in support of this posidon, including
the sames of 2ny wimesszs, a description of their expectad testimeny, and
copies of any documents supportng that position.

stiticrers falled 10 provide any suppor for their asserion Ir.stcad, Pecutioners cla.med
that the request was"‘unfajr." They claimed that berause the Commissiorer has exzmnpted
insur=rs fom fiiing no-fe=lt auto poiicy forrns in most cases, they "are in no positicn 10
obuain tlﬁs informador.” {Memorzndum in Support of First Amend=d Petidon, pg 11)
Th= Inswance Division also 2sked Respeadent for additional informaticn

conceming the relatorship betweer the premium reduction and the Preferred Provider

Opton as follows: "[PJleass describe fully the basis for Farmers' decision 10 allow a 40%%
premium reduction for policyholders who elect the managed cars optien.™ (Ccewber 25.
2000 letter) Farmers responded on November 29, 2000 with tke following information:

In structuring the premiums for the PPO Option, Farmers weighed
past and prospective loss experience for poiicvholders selsctng the PPO
Option, and past and prospeciive expenses for providing PIP benefits
under the program. In particular, Farmers anaiyzed the expected savings
(and associated costs) from participarion in marcagsd care. Taree
components of the program were reviewed' The antcipated reduction in
charges for medical services through vse of 7POM's perwork of nealth care
providers; the expected savings associated wild the utilization maragement
services provided by Farmgers' designated health care review agency
(Sloan's Lake), and the savings to be derived from the "usual customary,
and reasonable” bil! review services providad by Sloan's Leke.

Based on expesience in Coloredo, whers Farmers had previously
intredrced 2 managed care program, s well as 2ssessments provided by
administrators seeking o become Farmers' designated health care review
agency (including Sloan's Lake), Farmers estimmated that approximmatzly
cne~quarter of its policyholders would elect the PPO Ogtion in the first
vear. With respect to that policyholciér group, Farmers expected, based on
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historical data from Colorado and Sloan's Lake, to raalize net cost saviras
in PLP medical expenses of approximately 25%, representing the differerce
in cost for providing health care services 1o PIP claimants within ac
opposed 10 outside of the managed care program.

Additional savings were anticipated through the urilizaton
maragement services 1o be provided by Sloan's Lake. Trese services
monitor treatment 6 detzrmine appropriateness, tse tzlephonic medicai
manzgemert, and compare proposed raatment 1o esiablished guidelines.
Farmers anticipated an over all PIP cost reducticn from utilizazion
management of 15% of the benefits paid i0 pclicykolders seiecting the
PPO Oprton.

Finally, addidonal savings were anticipated from the usual,
customary, and reasonzble bill review services to be provided by Siozn's
Lake. '

Under section 21 09(1) of the Insurance Code, vallv rates for antomobile irsﬁmn:e
- "shall not be excessive, inadequate, or unfairly »discriminatory." A rate is not "excessive”
umless it is unreasonably high for the insurance coverage and "a reasonable degree of
competition does not exist for the insmancg.“ MCLA 500.21 09(1)'(3)., A rate i not
minadequate” unless it is "unreascnably low" and its continued use either andangers the
solvency of the insurer or will have the effect of destroying compcu'tion. among insurers.
MCLA 500.2109(1)(). In developing and evaluating rates, due conside-ation shall be
given to a aumber of varied factors including “past and prospective loss experience within
and outsice this state, . . . to past and prospective expenses, both countrywide and those
specially applicable to this state . . . to underwriting practice and judgment; and to all |
other relevant factors within and ouside this state.'; MCLA 500.2110. Petiticners have
presented no reason 1o delieve that Respondent's premium reduction for the Preferred
Provider Option violatss these starutory standards. Indeed, Respondent's descripticn of

the factors supporting the premium reduction suggests compliance with these standards.
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Section 3105 of the No-rault Act aurthorizes insurers 1o Sifer deductdies not
exceeding $300 per accident i exchange for "zppropriatcly rcoluced” premium rates.”
Other deducsible provisions require the approval of the commissicner. MCLA
300.3106¢3) On May 51, 2000 the Insurance Divisio:i recsived from Respondent its
revised private passenger aute rate filing incliding the Preferred Provider Option
Respondent defends the $300 éeductitle 6a the grounds that 2 policyhoidcr who elects
the Praferred Provider Opticn but nevertheless se2ks mcdical care outside the PPOM
perwork "significantly increases the risk and cost 10 Famers of reating that insured.”
{Resp@dcnt’s answez, {27, pg 15) Petitioners recognize that fees for care withic the
network ars generally less than a provider's customary charge. (Original Perrion, § 24,
pE 7)» Because treatment outside tie network is more expensive and a policyholder v/ho
clects the Preferred Provider Opdon receives a substansial premium ciscount for agrezing
1o ireat within the PPOM network, there is no besis for objecting 1o the deductible. A
policyholder may avoid it by fulfilling his or her comrmiunent 1© rely on PPOM
provida':s.

This would be a different case if Respondent werz artificially reducing the costof
the Preferred Provider Option end ih:rcby vnfairly shifting the co.;:: of providing bepefits
1o those whe elect the standard fee for service no-fault coverage. Perscns who slect the
fe= for service coverage should not be required 10 subsidize the Prelferred Provider Opuon
as a way of forcing policyholcers ouz of the fee for service coverage and into the Preferred
Provider Option. In the instant case, there is r.c evidence that the Prefermed Provider
Option premiumm discount is not reasonably calculated to reflect the reduced costs and

‘expenses expected from the program.



Finally, Peciticzers' reliance on section 31092 is muspiaced  Section 3109 reguires
insurers o offer deductblas ard exclusions reasorably related to otber h_:ald: and acsident
coverage ok the insured. MCLA 500.51092 As requured by thar sectoz, Responder.:
offers an Other [nsurance Rare Credit, which discounts the PIP pr:;:.iu:n by urto 33%: if
a polievhoider agrees 10 make his no-fzult coverage secondary to other insurance.
However, Responcert daes pot offer the other insuranse credit in combination with th

Preferred Provider Optior, so scc‘aon 5109z does not app]} in th‘ context of the

Prefzrred Provider Opron. (Respondent's November 29, 2000 latier; see also Exhibit A

to the OFiginal Petidon)
U;ldcr the circumstancas, Petitioners have failed éq shdw probable cause thar tze
Preferred Provider Option violates the Insurance Code as alleged in Court III.
- .
ORDER
Therefore, it is ORDERED that:

1. Petitioners' "Request for Issuance of Notice of Hearing and
Commencerient of Administradve Proceedings” dated August 10, 2000 is decied.
' 2 Petiticners' "First Amended Petition for Issuance of Notice of Hearinys and
Comrnencement of Admiristradve Proceedings" dated November 22, 2000 is demed on
the grounds stated in Counts I, II, and IIL

3. Respondent shall answer Court I'V of Pentioners’ "rirst Amended Petition
~jor Issuance of Netize of Hearmg and Commencement of Acdministrative Proceeding:”
datzed November 22, 2000 withir 30 days from the date of this order pursuant 10 AACS

1983, R. 500.2104(1Xb).

E"m:m M. Firzgerald/ / [
C ommissioner
Office of Financial and Insurance Services

-
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; STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF INGEAM

MICHIGAN CHIRC/PRACTIC
COUNCIL and the MICHIGAN
CHIROPRACTIC S OCIETY,

Petiti ers,
: OPINION AND ORDER

File No. 01-93481-AA -

COMMISSIONER OF FINANCIAL AND
INSURANCE SERVICES, FARMERS
INSURANCE EXCHANGE and MID-
CENTU‘RY EXCHANGE COMPANY,

Resprndents,

!
l
|
! At & session of said Court held in the
City of Lansing, Ingham Cpunty,
Michigan{ en the, Y 1% day
of s kA ,72002, the
Hon. Themes L. Brown presiding.

This matter is before the Court on Petitioners' Petition for Review of Respend
| .
Commis'sioncr’s fina. decisions dated January 23, 2001, and March 21, 2001. Oral argument )

heard on November ::9, 2001, at which time the appeal was taken under adwscmcmt Pursuan

ent

this Court's Order dz:ed Dccamber 11,2001, the Court accepted for filing an Amicus Curiae Bfief

from the chhxgan S ate Medical Society, as well 8s an Amncus Statement for Support from
I
Michigan Brain Injury Providers Counczl Having fully reviewed thxs matter, the Court makes

followin'g determinal ons.
l

i

Respondent Commis: ioner wherein Petitioners sought to have withdrawn the Commissioner’s J

’I;‘hc case filer:flects that on August 10, 2000, a complaint and hearing request was filed with

the

the

uly




I, 2000 approval of Respondent Farmers' Preferred Provider Organization (PPO) Option
Endorsement (hereinafter Option). According 10 2 Media Relations announcement released Sy |
Farmers (See Petitioners® Exhibit B), the Option offers “consumers access to 2 lower cost managed
care option for persc-ael injury protection (PIP) that will result in 2 40% savings annually in the PIP
‘ponioh of their coverage.” The announcement further stated that “current and future policyholdcrs
[will have] the opticn of selecting a new PIP plan that directs policyholders to seek‘ca'r: fmn;
providers within the [Preferred Providers of Michigan] PPOM network . . .." Farmers selected
PPOM as the exclusive provider netwaork for its policyholders.
Pctitioners cumplained, however, that the Oprion violated thé No-Fault Act of Michigan's
Insurance Code, MC.. 500.100 et seq; MSA 24.12001 et seg, and violated the rights of insureds and
medical care providc‘ 5. Fanpers-submittcd a response to the compleint, and Petitioners replied. On
| January 23, 2001, the Corﬁmissioncr issued a decision denying Petitioners'. complaint and request,
as well as dcnying Counts 1, I1, and ITI of Petitioner’s First Amended Petition. Additionally, the
Commissioner's Ma-ch 21, 2001 decision denied, without prejudice, Count IV of Petitioner’s
Amended Petition a:ler determining that thé guestions of law involved therein were currently
pending before the Court of Appeals »in Sprague v Fanne;js Insurance Exchange (No. 227400). As
a result of the respec:ive decisions, Petitioners filed the instant appeal on April 15, 2001. |
Pursuant to MCL 500.244(1); MS}. 24.1244(1): “A person aggricved by a final order,
decision, finding, ruling, opinibn, rule, action, or inaction provided under this act may seek judicial
review in the manner provided for in chapter 6 of the administrative procedures act of 1969 . ..."
Where “no contestecé hearing [is] required or held, the proper standard of review [is] that set out in
Const 1963, ant 6, § 18...." Northwestern Nat’l Cas Co v Ins Comm'r, 231 Mich App 483, 490;
586 NW2d 563 (1948). Consequently, “it is not proper for the ‘circuit court . . . to review the

)
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evidentiary support of an administrative agency’s determination . . . . In such cases, ‘li]udicial
review is not de novo and is limited in scope to 2 determination whather the action of the agency
was authorized by laélv. "™ Id. 81488 (quoting Brandon .Sjchoal Distv Michigan Educ Special Services
Ass'n, 191 Mich A ‘3 257, 263; 477 Nw24 138 (.1 991) (cmphasi-s omitted)).

The focus o this appeal is on Michigan's No-Fault Act, MCL 500.3101 et seq; MSA |
24.13101 et seq. Ac:ording to Shavers v Attorney General, 402 Mich 554, 578-79; 267 NW24 72

(1578), cert den 442 US 934 (1979):

Th: [No-Fault Act], which became law on October 1, 1973, was
offenid as 2n innovative social and legal response to the long payment
delays, inequitable payment structure, and high lcgal costs inherenr in
the tort (or “fault™) liability system. The goal of the no-fault insurance
systein }was to provide victims of motor vehicle accidents assured,
adequate, and prompt reparation for certain economic losses. The
Legiclature believed this goal could be most effectively achieved
throu;ch & system of compulsory insurance, whereby every Michigan
motoiist would be required to purchase no-fault insurance or be unable
to opurate 2 motor vehicle legally in this state. Under this systemn,
victirus of motor vehicle accidents would receive insurance benefits for
their injuries as a substitute for their common-law remedy in tort.

“The no-faul] insurance act is remedial in nature and must be liberally construed in favor of
persons intended to l;eneﬁt thereby.” Gobler v Auto-Owners Jng Co, 428 Mich 31, 61; 404 NW2d
199 (1987). See al.;:: Maloney ex rel Gauntlett v Auto-Owners Ins, 242 Mich App 172, 179; 617
NW2d 735 (2000). / ;cc%ording to Rohlman v Hawkeye Sec Ins Co, 442 Mich 520; 502 NW2d 310
(1993), “PIP benefity a:}: mandated by statute under the no-fault act, . . . and, therefore, the statute
is the ‘rule book’ for leciding the issues involved in questions rcgarding awarding those benefits.”

Jd. at 524-25. See als> Gruz v State Farm Mut Awio Ins Co, 241 Mich App 159, 164; 614 NW2d 689

(2000).




| .
The crux of Fetitioners’ appeal is whether an insurer may estzblish & conflicting mechargsm

in its paymcnt—of—nci}-fault-bcncﬁts policy where the Act already prescribes the mechanism tq be
followed. Petitioners contend that Farmers® Preferred Provider Option violates the No-Fault Act

because the creation of a no-fault managed care system is not authorize by law. Rather, the No-

 Fault Actisa fcé-fq ';scrvice arrangement. Petitioners cite for support of this proposition to|the
applicable provisienzz of the Insurance Code; notably Sections 3 107 end 3109. Petitioners lso argue
that authority for the managed-care system is nonexistent because 1993 Public Act (PA) 143 fvas
rejected by a refereniium vote of Michigan‘s citizen on November 8, 1004, |

Petitioners cf < to People v Price, 124 Mich App 717; 335 NW2d 134 (1583), and English

| .
v Saginaw County Tieasurer, 81 Mich App 626; 265 NW2d 775 (1978), for the proposition that

legislative amendmeyits are presumed to changc the state of the existing law and that no such change
can be presumed to b without purpose. Reliance is also placed on DAJIE v Higginbotham, 95 Mich
App 213, 221; 290 NW2d 414 (1980) (stating that “[w]here an insurance policy contains an
cxclusionary clagsc that was not contemplated by ih: Legislature, that clause is inva}id %nd‘
unenforceable.”).
Petitioners alio cite to Jn re Proposals D & H, 417 Mich 409, 423; 339 NW24d 848 (1983),
which states: “The piditical foundation for initiative and referendum is the assumption that ; ficc:
people act rationally [n the exercise of thcir power.” Further, “[t]he people arc presumed to know
what {hey want, to ha'7e understood the proposition éubmitted 10 them in all of its implications, 2nd
by their approval vot;: to have determined that this [proposal] is for the public good and expresses
the free opinion of a }.overeign people.” Jd. (quotations and citation omitted).
~ Petitioners mygintain that when 1993 PA 143 was repealed it, in effect, amended the No-Fault

Actand thereby remojed the provisions which permitted managed care. Consequently, the Tejection

4



of Sections 3104a and 3 } 04b, as well as the amendment 10 Section 3107, left managed-care systems

unlawful. Thus, statitory authority for a managed-cere system never came into being. See Hofmann

v Auto Club Ins Ass n, 211 Mich App 55; 535 NW2d 525 (1995). See also English, supra.
Respondents. disagree with Petitioners’ assertions, };owever. and contend that the true

question involved in this appeal is whether the Commissioner had the authority 10 deny Petitioners’

request for a contcsti-:d-case hearing. Having fully considered the authority cited by the parties in
this matter, the Couit does not agree with Respondents’ contention. Instead, the Court first turns
to Respondent Comrnissioner‘s respanse to Petitioners’ claims.

Respondent states that Farmers' Option is not illcgal on grounds that it is unauthorized. Nor
is it inconsistent wit1 the requirements that no-fault coverage provide all reasonable charges ‘for
necessary treatment. Further, that the Option is not illegal on the ground that the rejection of 1993
PA 143 outlawed munaged care in no-fault policies. Respondent relies on the January 23, 2001
decisicn, which states as follows:

(1)t i mere speculation to conclude that the rejection of 1993 PA 143
was a rejection of the concept of “clinical care management.” It could -
just a; easily be argued that the public rejected trading permanent loss
of unjimited personal injury protection benefits for a transitory rate
reducjion. ’

Morcover, Farmers® Preferred Provider Option is different that Act 143
in ancther critical aspect. Proposed section 3104b in Act 143 would
have ;llowed no-fault insurers to impose “clinical care management”
upon |unwilling policyholders. But Farmers® Preferred Provider
" endorsement is optional. Policyholders may elect to stay with the
existir g fee for service arrangement. There is a significant difference
betwe in ellowing policyholders to elect managed care and authorizing
insurars to impose it on unwilling policyholders .. .. Unlike [Farmers®)
plan, Act 143 would have allowed the insurer to decide whether to
impos : managed care on unwilling policyholders. [The Option] leaves
the choice to the policyholder. . ..




The rejection of 1993 PA 143 resulting from the defeat of Proposal C
is lopically irrelevant to the legality of [the] Option. The question is
whether the . . . Option is inconsistent with the No-Fault Act so that
legisiative action is necessary before Farmers may offer it. The fact that
a verv different Act 143 wes rejected by the public says nothing useful
in agswering the question. Petitioners have failed to support their
allegition that the . . . Opton is unsuthorized and thercfore illegal.
(Emphasis supplied).

Asto Farmers' response to Petitioners’ arguments, it agrees with the Commissioner that the

| decisions properly d:termined that the Option does not impose managed care on any insured, that

it is consistent with |he intent and purpose of the No-Fault Act, and that it is not prohibited by the
Act. Moareover, Farfncrs takes issue with the applicability of cases such as Rohlman, supra, énd ‘
Cruz, supra, to the ixlt stant appeal. Instead, Farmers reliss on Morgan v Citizens Ins Co, 432 Mich
|640; 442 NW2d 626 (1989), and Nasser v,gz}zo Club Ins Ass'n, 435 Mich 33, 56; 457 NW2d 637
(1950), to suépon its argument that the Commissioner’s decisions were proper and authorized by

‘law.

Having fully ‘eviewed the parties’ respective bricfs and‘supporting case law, as well as the'
Amicus brief and s’:,azcment in support, tﬁc Court is persuaded by Petitioners' argument that
Farmers® Option illé;-gally adds an additional requirement that health care providcr; must be
members éf Parmcrs:’ exclusive Preferred Provider network. The Court agrees with Petitioners that
this requisite conflicls with the Act’s requirement that health care providers be reimbursed when
providing treatment or a covered injury. Moreover, Petitioners have convinced the Court that
chiropractors who w; sh to participate in the no-fault system for Farmers® insureds are forced to
accept a fee which ig less than the customary and reasonable fec required by the Act.

The Court als> agrees with Petitioners’ remaining arguments as outlined in their brief on

appeal, and as repres:nted during oral argument. As stated by Petitioners, the authority to bring
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managed can; tq the no-fault system is a matter which the Legislature must determine. The Count
applies this sound st tement to the instant situation. Respondents® arguments to the contrary do not
persuade the Court tc reach & different conclusion. Accordingly, the Court is of the opinion that the
Option at issue is nc'; authorized by law.

IT IS ORDERED, therefore, that Respondent Commissioner’s dec;: sions dated January 23,

2001, and March 21,2001, ere REVERSED.

. - 1 /
Hon. Thomas L. Brown
Circuit Judge
I
PROOF QF SERVICE

I do hereby certify and rerurn that I served a copy of the above order upon Petitioncrs and
Respondents by placing said order in a sealed envelope addressed to cach with full postage prepaid
here n g d placing said envelope in the United States Mail 2t Lansing, Michigan, on
Fo zovz,

Michael G. Lewycky
Court Officer
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STATE OF MICKIGAN
CIRC:UIT COURT FOR THE 30" JUDICLAL DISTRICT

INGHAM COUNTY
MICHIéAN CHIROPRACTIC
COUNCIL and the MICHIGAN
CHIROPRACTIC SOCIETY,
Plainfif'f:a.
v ] , Case No. 01-93481-AA
COMMISSIONER OF FINANCIAL 'HON. THOMAS L. BROWN

AND INSURANCE SERVICES,
FARMERS INSURAN{E EXCHANGE
and MID-CENTURY DVSURANCE COMPANY

A.G. No. 2001007731 A
Defendant. :

Kevin J. Moody (P34500)
Clifford T. Flood (P370183)
Attorneys for Petitioners

William A. Chenoweth (P27622)

Attorncy for Respondent Commissioner of
Financial and Insurgnee Services

Department of Attomey General

Insurance & Banking LCrvision

P.O. Box 30736

Lansing M1 48909-823 5

. S17-373-1160

Peter L. Gustafson (P2:1621)
Anomey for Respondents Farmers Insurance
Exchange and Mid-Century Insurance Company

ORDER AMENDING OPINION AND ORDER

Atasestion of said Court, held in the Ingh Couniy Circuit Court
3113 W. Kalamazoo, Michigan on 2@,&&«1 2002.

HONORABLE THOMAS L. BROWN, CIRCUIT JUDGE

Respondents harrng filed motions to amend and clarify this Court’s April 30, 2002

Opinion and Order in t:is matter and Petitioners having filed no response in opposizion,



Now thercfore, Respondents’ mations 1o amend znd clarify are hereby eranted as

follows:
\. Thbe Courts decision on Counts I znd I of the Pctition for Review, reversing

R.egpondznt Commissioner's Jaauary 23, 2001, Ordexr rcgardmg Farmers' Preferred Providet
Orgznization (PPO) Option Eodorsemsnt, is hm—:by restated and incorporated herein by reference

as the Caurt‘s final Or:er as to those counts.

2. The Court's April 30, 2002 decision on Count T of the Petrion for Review,
dealing with Respondent Commissioner's March 21, 2001, Order. is hereby modified. Inlight of
the issuance by the Csurt of Appeals of its May 10, 2002, Opinion in the case of Sprague v
Farmars Insurance Exchange (No. 227400), Count Il of the Petidon for Review is hereby
dtsrmsscd as moot

3. In 2ll oter respects, the attached Opinion and Order is rcsm_tcd and incorporated

as if fully set forth hirein, This resolves the last pending claim and closes this case.

Thomas L. Brown, Circuit Judge
Coaosent w Entry:

By

Kevin J. Moody (P34900)
Attomey for Petitoners

By

Wdham A_ Ch: nnwcth (P27622)
Anomey mr RJ.S‘pOndc t Comumizsioner

ce Servic
|,
P:tc Cﬁafﬁﬁfiﬂﬁﬂ)
Respondents Farmers
anram:c range and Mid-Century
Insurance Coripany




Now thercfore, Respondents’ motioas to aménd and clarily are bereby granted as
follows:

1. The Court's decision on Counts I and II of the Petition for Review, rcversingA
Respondent Commissioner’s J anuary 23, 2001, Ordc:: regarding Farmers' Preferred Provider
O.rganiution (PPO) Option Endorsement, is hereby restated and incorporated herein by reference
as the Court's final Ordar as to those counts.

2. The CousT's April 30, 2002 decision on Count III of the Petition for Review,
dealing with Respondent Commissioner's March 21, 2001, Order, is hereby modiﬁ;:d. In 1.igh: of
the issuance by the Court of Appeals of its May 10, 2002, Opinion in the case of Sprague v
Farmers Insurance Exchange (No. 227400), Count III of the Petition for Review is hcrebjr
dismissed as moot. _ A S

3. In all otiier respects, the sttached Opinion and Order ic restated and incorporated

as if fully set forth herein. This resolves the last pending clzim and closes this case.

THOMAS L. BROWN

. - Thomas L. Brown, Circuit Judge
Consent 10 Entry: ' )

By (e oAk
Kevin J. Moody (F34900) J
Attomey for Petitinners

By /%ﬁ@/’?.m -

William A- Chenoweth (I;i7622)
Anomey for Respondent Commissioner
of Financial and Irizurance Services

A TRUE CC2Y
By , CLER 3% Tham oO1ET
Peter L. Gustafsor: (P24621) L YR DOURT
Anomos} for Racp-:{ndmu; Farmers A0t el Clo T S MURT

Insurance Exchanje and Mid-Century
Insurance Company
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Before: Fitzgerald, P.J,, and Neff and White, JJ .‘
NEFF, J.

In these consolidated appeals, respondent Commissioner of the Office of Financial and
Insurance Services, and intervenors-respondents Farmers Insurance Exchange and Mid Century
Insurance Company (“Farmers”) appeal by leave granted an order of the circuit court that
reversed the commissioner’s denial of petitioners' challenge to a preferred provider organization
(PPO) option offered under Farmers’ no fault automobile insurance policies. The circuit court
concluded that Farmers’ PPO option violated the no-fault statute, MCL $00.3101 er seg., by
illegally adding an additional requirement that health care providers be members of Farmers:
exclusive Preferred Providers of Michigan (PPOM) network. We affirm.

I

, This case presents an issue of first impression. The essential question is whether
Farmers’ implementation of a PPO endorsement option under Michigan no-fault automobile
insurance, by which policyholders receive a reduction in their personal Injury protection (PIP)
premium in exchange for agreeing to obtain medical treatment exclusively from providers in
Farmers® PPO network, violates Michigan's no-fault insurance statute. We concur with the
circuit court’s conclusion that the PPO endorsement, inherently conflicts with Michigan’s no fault
insurance scheme, which was enacted as a fee-for-service system with regard to medical
benefits. We therefore find no error in the circuit court’s reversal of the Commissioner’s
decision to permit Farmers' no-fault PPO endorsement. A :

I

The parties disagree on the standard of review. Their dispute is essentially resolved by
this Court’s explication of the standard of review applicable to a decision of the commissioner
that is not based on an evidentiary hearing, i.e., that is not a contested case. Northwestern Nat 'l
Cas Co v Comm'r of Ins, 231 Mich App 483, 487-491; 586 NW2d 563 (1998); see also LeDuc,
Michigan Administrative Law, § 8:08, p 564, § 9:02, p 601, § 9:05, pp 608-609. Judicial review
in this instance is limited in scope to whether the action of the agency was “authorized by law.”
Northwestern Nat'l Cas, supra at 488. An agency’s decision is not authorized by law if it is in
violation of statute or constitution, in excess of the statutory authority or jurisdiction of the

agency, made upon unlawful procedures resulting in material prejudice, or is arbitrary and
" capricious. /d. '

Where the question at issue is whether an agency decision is in violation of statute or
constitution, the question is one of law to be decided by the courts, and the principles of statutory |
construction are relevant. LeDuc, § 9:19, p 636. The courts generally accord deference to an
agency's interpretation of a statute in view of the agency's substantial expertise and unique role
in regard to the statute at issue unless thal interpretation is clearly wrong. /d. at 636-638; Taylor
v Second Injury Fund, 234-Mich App 1, 13; 592 NW2d 103 (1999); see also Consumers Power
Co v Public Service Comm, 460 Mich 148, 173-175; 596 NW2d 126 (1999) (Brickley, I,
dissenting) (noting the varying deferencé ~accorded agency interpretation of statutes).

_—_— 2.



Nonetheless, an administrative interpretation is not binding on the courts and must be rejected if
not in accord with the intent of the Legislature. Lanzo Const Co, Inc v Dep't of Labor, 86 Mich -
App 408, 414; 272 NW2d 662 (1978). “[D]eference is given to an administrative agency's
decisions, provided that the agency's construction is consistent with the purpose and policies of
the statute itself.” Empire Jron Mining Partnership v Orhanen, 455 Mich 410, 416; 565 NwW2d
844 (1997). — E

111

-

This case has its genesis in the commissioner's tacit approval of Farmers® PPO option
policy as a new no-fault insurance product in Michigan effective in July 2000 pursuant to MCL
500.2236. The Legislature granted the commissioner the power to approve insurance forms
before they are used. American Community Mut Ins Co v Comm'r of Ins, 195 Mich App 351,
" 357; 491 NW2d 597 (1992). Under MCL 500.2236(1), the commissioner has a duty to
determine that all the statutory requirements of the no-fault act are complied with in insurance
policies. Cruz v State Farm Mut Automobile Ins Co, 466 Mich 588, 599 n 15; 648 NW2d 591
(2002).

MCL 500.2236 provides in relevant part: "

A basic insurance policy form ... shall not be issued or delivered to any
person in this state, and an insurance ... application form if a written application
is required and is to be made a part of the policy or contract, a printed rider or
indorsement form or form of renewal certificate, and a group certificate in
connection with the policy or contract, shall not be issued or delivered to a person
in this state, until a copy of the form is filed with the insurance bureau and
approved by the commissioner as conforming with the requirements of this act
and not inconsistent with the law. Failure of the commissioner to act within 30
days afier submittal constitutes approval.... [MCL 500.2236(1).]

The statute requires form approval by the commissioner to protect the public from clauses that

mislead, deceive, or unreasonably deny coverage. American Community Mut Ins, supra at 358;

Progressive Mutual Ins Co v Taylor, 35 Mich App 633, 642; 193 NW2d 54 (1971). In this'case,

the commissioner did not act on the policy form submitted by Farmers and consequently"
- Farmers’ new PPO option was automatically approved afier thirty days. MCL 500.2236(1).

' Minor changes in § 2236 were effected by 2002 PA 664, but do not bear on the analysis in this
case.



In August 2000, petitioners filed a request for issuance of a notice of hearing and
commencement of administrative proceedings with the commissioner pursuant to MCL 500.2029
and MCL 500.2236. Petitioners alleged that Farmers’ offer or imposition of a managed care?
network under the no-fault act was unlawful because there is no authority under the act for
implementing a managed care scheme. Petitioners sought commencement of a Chapter 20°
proceeding against Farmers for unfair, deceptive, and misleading trade practices pursuant 1o
§ 2029 and issuance of a notice of disapproval by the commissioner pursuant to § 2236. .

Under the insurance code, the commissioner has the power, upon probable cause, to
investigate the affairs of a person engaged in the insurance business in Michigan.* MCL
500.2028. Pursuant to MCL 500.2029, the commissioner may conduct 4 hearing when there is
probable cause to believe that an insurer is engaged in unfair or deceptive practices: o

When the commissioner has probable cause to believe that a person engaged
in the business of insurance has been engaged or is engaging in this state in an
unfair method of competition, or an unfair or deceptive act or practice in the
conduct of his business, as prohibited by sections 2001 to 2050, [MCL 500.2001
to MCL 500.2050] and that a hearing by the commissioner in respect thereto
would be in the interest of the public, he shall first give notice in writing ... to the
person involved, setting forth the general nature of the complaint against him and
the proceedings contemplated pursuant to sections 2001 to 2050....

MCL 500.2236(5) provides for the commissioner's withdrawal of approval of an
insurance form:

Upon written notice to the insurer, the commissioner may disapprove,

- withdraw approval or prohibit the issuance, advertising, or delivery of any form to
any person in this state if it violates any provisions of this act, or contains
inconsistent, ambiguous, or misleading clauses, or contains exceptions and

2w«

Managed care encompasses a variety of health-care delivery forms including HMOs, PPOs,
individual practice associations, as well as other prepaid health plans.” Gilchrist, Managed care
takes to the highway: implication for insureds, 29 JLMEDETH 203, 207 (2001). Managed care
represents a shift from the traditional fee-for-service payment arrangements for health-care costs.
/d. at 203, 206. According to the Gilchrist article, four state legislatures and one commissioner
of insurance (Massachusetts) had to date authorized insurance companies to offer consumers a
managed care option in automobile insurance policies. /d. at 203-205.

} Chapter 20 provides recourse for unfair and prohibited trade practices and frauds.
# MCL 500.2028 provides: “Upon probable cause, the commissioner shall have power to

examine and investigate into the affairs of a person engaged in the business of insurance in this
state to determine whether the person has been or is engaged in any unfair method of competition :
or in any unfair or deceptive act or practice prohibited by sections 2001 to 2050 [ MCL 500.2001 .
to MCL 500.20501.” L



conditions that unreasonably or deceptively affect the risk purported to be
assumed in the general coverage of the policy....

‘The commissioner denied petitioners’ request for a contested hearing, finding that they had failed
to show probable cause to support their request. The commissioner also concluded that Farmers'
PPO option did not violate the insurance code. o ‘

Petitioners sought review of the commissioner's decision in the circuit court, Following
a hearing, the court reversed the commissioner's decision, finding that Farmers® PPO option is
not authorized by law. The court agreed with petitioners that the authority to incorporate
managed care into the no-fault system is a matter for the Legislature to decide. We concur in
these conclusions and affirm the decision of the circuit court on that basis.

v

The no-fault act® was enacted by the Legislature in 1972 as a comprehensive scheme of
ccompensation designed to provide sure and speedy recovery of certain economic losses resulting
from motor vehicle accidents. Spencer v Citizens Ins Co, 239 Mich App 291, 300; 608 NW2d
113 (2000). The act radically redefined the nature of Michigan's motor vehicle insurance. Cruz,
supra at 595-596; Shavers v Kelley, 402 Mich 554, 590; 267 NW2d 72 (1978).

The Michigan No-Fault Insurance Act, which became law on October 1, 1973,
, was offered as an innovative social and legal response to the long payment delays,
inequitable payment structure, and high legal costs inherent in the tort (or "fault")
liability system. The goal of the no-fault insurance system was to provide victims
of motor vehicle accidents assured, adequate, and prompt reparation for certain
economic losses. The Legislature believed this goal could be most effectively
achieved through a system of compulsory insurance, whereby every Michigan
motorist would be required to purchase no-fault insurance or be unablé to operate
a motor vehicle legally in this state. Under this system, victims of motor vehicle
accidents would receive insurance benefits for their injuries as a substitute for
their common-law remedy in tort. [/d. at 578-579.] ‘

Under the no-fault act, PIP insurance is based on a comprehensive and expeditious benefit
. system. /d.at 579. '

In general, personal injury protection insurance under the act provides:

(a) all medical costs and expenses occasioned by injuries sustained in a motor
vehicle accident, including expenses for rehabilitation .... [/d at 620, citing
§ 3107.]

31972 PA 294.



Despite their comprehensive nature, the statutory provisions mandating medical benefits
are brief and concise. Section 3105 of the act provides that, subject to the other provisions of the
act, "an insurer is liable to pay benefits for accidental bodily injury arising out of the ownership,
operation, maintenance or use of a motor vehicle...." MCL 500.3 105(1); Sprague v Farmers Ins
Exch, 251 Mich App 260, 266; 650 NW2d 374 (2002). The specific requirements for medical
benefits are governed by MCL 500.3107 and MCL 500.3157. Subsection 3107(1)(a) sets forth
the type of benefits a no-fault insurer is liable for under § 3105. Section 3157 details the

- allowable provider charges. Advocacy Org for Patients & Providers v Auto Club Ins Ass 'n, 257
Mich App 365, 373-374; 670 NW2d 569 (2003). | :

MCL 500.3107 provides in pertinent part:

(1) Except as provided in subsection (2), personal protection insurance benefits
are payable for the following: '

(a) Allowable expenses consisting of all reasonable charges incurred for

reasonably necessary products, services and accommodations for an injured
person's care, recovery, or rehabilitation.

MCL 500.3157 provides:

A physician, hospital, clinic or other person or institution lawfully rendering
treatment to an injured person for an accidental bodily injury covered by personal
protection insurance, and a person or institution providing rehabilitative
occupational training following the injury, may charge a reasonable amount for
the products, services and accommodations rendered. The charge shall not exceed

- the amount the person or institution customarily charges for like products,
services and accommodations in cases not involving insurance.

It is undisputed that the no-fault act is silent on the issue of managed care medical
benefits. The parties take opposing positions on the legal implication of this lack of an explicit
‘pronouncement on managed care by the Legislature. Petitioners argue that there is no statutory
authority for the PPO endorsement and it is therefore illegal. Farmers argues that the no-fault act
does not proscribe a PPO option and therefore it does not violate the statute because it meets the
statutory requirements for no-fault medical benefits, i.e., reimbursement of all reasonable
charges for reasonably necessary products, services, and accommodations, MCL 500.3107.

The no-fault act’s silence with regard to a particular matter does not necessarily preclude
its use. Cruz, supra at 598. An insurer’s provision that facilitates the goals of the act and is
harmonious with the Legislature's no-fault insurance regime is valid. /d. Conversely, a

provision that is not in harmony with the no-fault scheme established by Legislature must be
rejected. /d.



A
The PPO endorsement to Farmers' no-fault insurance policies states:

(c) Preferred Provider Option Endorsement—

Policyholders who elect the Preferred Provider Endorsement will receive a 40%
reduction on their PIP rate. The endorsement requires the insured to choose a -

physician from our captured network, Preferred Providers of Michigan, to manage
health care in the event of a covered injury. ' ‘

The E7143 will not be allowed if the option is selected. The other insurance
credit will not be allowed if this option is selected.

All policies in the household are required to carry the PPO option if the insured
selects this option. Disclosure form 51-0693 must be signed by the insured for
_each policy in the household to verify selection of the PPO option.

| The E7143 referenced in the PPO option is a PIP rate reduction offered for a $300 deductible:®
(2) $300 Deductible P.I.P. (E-7143)— '

Policyholders who elect to take the “Endorsement Establishing Deductible and -

Waiting Period” will receive a 15% reduction from the P.LP. rates. The
- endorsement provides a $300 medical deductible and a 7 day waiting period on

benefits for “work loss™. (Not available if the other insurance rate credit is taken.)

The “other insurance credit” referenced in the PPO option states:’

ij Other Insurance Rate Credit—

P.L.P. rates are discounted 25% if the insured elects their [sic] P.LP. coverage to
be secondary over other A' & H medical insurance or another 10% if he elects his
weekly indemnity coverage to be secondary to other wage continuation covérage.
Thirty Five percent (35%) will be deducted if both coverages are secondary.

These credits are applied to the reduced rate afier other credits such as second car
discount, etc., have been applied.

If this option is selected, the $300 deductible credit under the E-7143 described in
(a) above will not be allowed. '

¢ Under subsection 3109(3) of the no-fault act, “[a]n insurer providing personal protection
insurance benefits may offer, at appropriately reduced premnium rates, a deductible of a specified
dollar amount which does not exceed $300.00 per accident.”

7 The “other insurance credit” is presumably offered pursuant 10"§'3109a,~ the no-fault act’s
coordination of benefits provision. Sprague, supra at 267.
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Thus, under Farmers® policies, if a policyholder elects the PPO option, the policyholder
forfeits other PIP premium deductions. This “exchange system™ of premium discounts renders
illusory the touted reduction in the cost of insurance to policyholders. The question arises
whether consumers, who are prone to overlook the detail of their insurance policies, will be lured
to accept the PPO option on the basis of the well-publicized forty-percent reduction in their PIP
rate, when in fact many will lose significant, and perhaps comparable, premium discounts for the
other insurance option or the E-7143, already in place, but which no longer apply. This system
certainly has the potential for deception—misleading consumers and the public in general. This
potential deception provides further basis for reversing the commissioner’s decision pursuant to
MCL 500.2029, on the basis of unfair, deceptive, and misleading trade practices.

B

Farmers imposes penalties if a policyholder selects the PPO option, but subsequently
goes out of network:

[1]f a policyholder elects to go out of network for care, they [sic] will be required |
to pay:

* a 3500 deductible (which is not applicable to those who stay in network
for care)

= any charges by the provider beyond which would have been reimbursed
according to the carriers’ usual and customary fee schedule.

While the Michigan Supreme Court has sanctioned managed care under the no-fault act,
this sanction relates only to managed care under health care plans, which only come into play
under the no-fault statutory provisions for coordinated benefits, MCL 500.3109a.5 Tousignant v
Alistate Ins Co, 444 Mich 301; 506 NW2d 844 (1993). Section 31092 requires insurers to offer
reduced premiums for coordinating no-fault benefits with health and accident coverage.
Sprague, supra at 267.

In Tousignant, the Supreme Court held that a no-fault insurer is not liable for medical
expenses that the insured’s coordinated health care insurer is contractually required to pay for or
. 9 . . f .
provide.” Tousignant, supra at 303. The Court reasoned that the legislative purpose underlying
§ 3109a was one of avoiding duplicative payment, which required that an insured who chooses to
coordinate coverage must obtain payment and services from the health insurer to the extent of
the health coverage available. /4. at 306-308.

¥ Effective June 3, 1974, the Legislature amended the no-fault act by adding § 310%a. 1974 PA
72; Porter v Michigan Mut Liability Co, 80 Mich App 145,150 n 6; 263 NW2d 318 (1977)

s Tousignant did not address issues that might arise where a health insurer fails to pay or
reimburse an insured for an expense, or in the case of a health insurer who is also a provider,
fails to provide medical care. Tousignant, supra at 303, n 1. . o '



Under § 3109a, insurers are required to offer benefits coordination with health and
accident coverage at éppropriatcly reduced automobile insurance premium rates. Tousignant,
supra at 304, 307; Sprague, supra at 267-268. Coordination is optional. Tousignani, supra at
307. Insureds who coordinate are deemed to have made the health insurer the “primary” insurer
with respect to autémobile accident injuries. Jd. However, a no-fault insured who desires
duplicative medical coverage from no-fault and health insurers can forego the premium reduction
for coordination and thus contract for dual coverage. /d. :

In Tousignant, the no-fault claimant had coordinated Coverage under a managed care
health maintenance organization (HMO) provided through her employer, which as the PPO in
this case, required that treatment be obtained from designated physicians or facilities. /d. at 304-
305, 309. The Court recognized that a no-fault insured generally has a wide choice of physicians
and facilities. /d. at 309. The Court noted, however, that § 3109a did not require that “other
health coverage” with which the insured chose 1o coordinate, provide such a choice. /4. at 309.
Further, “the legislative policy embodied in § 3107, requiring a no-fault insurer 1o provide
necessary medical expense, [did not) require that ‘other health coverage’ under § 3109a provide
the no-fault insured with a choice-of physician or facility.” /4. at 309-310. '

Managed care under the coordinated health and accident coverage of §3109%a is clearly
distinguishable  in concept from the general no-fault medical  benefits under
subsection 3107(1)(a), as are the legislative purposes underlying these provisions. General no-
fault benefits under subsection 31 07(1)(a) offer a range of choice. Managed care, under a PPO
plan, offers only limited choice. The substitution of a PPO plan for no-fault general medical
benefits is therefore not in keeping with the no-fault act.

Although our courts have sanctioned managed care under § 3109a health care plans,
where the managed care does not meet the broader requirements of § 3107, an insurer remains
liable for all reasonably necessary services pursuant to § 3107, Recently, in Sprague, supra, this
Court held that where HMO coordinated coverage under § 3109a excluded coverage for
chiropractic services, the no-fault insurer was liable for the chiropractic expenses to the extent
the plaintiff could show that they represent reasonable charges incurred for reasonably necessary
services, subsection 3107(1)(a). /4. at 265, 270-271.

A similar result has been reached where other statutory mandates restrict access 1o the
‘benefits in §3107. In enacting the no-fault scheme, the Legislature provided for a set-off of
government benefits that duplicate no-fault benefits, subsection 3109(1), to reduce and contain
the cost of basic insurance. MCL 500.3109(1); Morgan v Citizens Ins Co of America, 432 Mich
640, 648; 442 NW2d 626 (1989). Where government benefits under subsection 3109(1) fall
short of the § 3107 requirement of “reasonably necessary” services, because of differences in
quality and service, the requirements of § 3107 apply. /d. at 643, 648. The Morgan Court held
that the no-fault claimant could be entitled lo treatment at nonmilitary hospital because
subsection 3109(1) does not mandate the offsct of all govemnmentally provided benefits, only
duplicative benefits: ]



The no-fault act preserves to injured persons a reasonable choice of hospitals
~ and physicians although this may add to the premium cost of no-fault insurance.
The no-fault insurer cannot, in the name of reducing the premium cost, require an -

injure‘g person to obtain medical service from a particular provider. [ld. at 647-
648.]

The fact that the Legislature expressly provided for reduced premiums in § 3109a with
regard to coordinated health-care benefits, and also provided for the offset of duplicative
government benefits and reduced premium rates for deductibles under § 3109, further supports a
conclusion that the Legislature did not intend premium reductions with regard to benefit
limitation options under § 3107. Under the rules of statutory construction, provisions of a statute
must be read in the context of the entire statute so as to produce an harmonious and consistent
whole. Cherry Growers, Inc v Michigan Processing Apple Growers, Inc, 240 Mich App 153,
170; 610 NW2d 613 (2000). “The omission of a provision in one part of a statute, which is
included elsewhere in the statute, should be construed as intentional. /.

“The most striking feature of Michigan’s no-fault system is that, apparently alone among
the no-fault states, it provides unlimited lifetime medical and rehabilitation benefits.” House
Legislative Analysis, HB 4156, July 29, 1993, p 1. “The no-fault act preserves to the injixred
person a choice of medical service providers.” Morgan, supra at 643; see also Tousignant, supra
at 309. On the contrary, inherent in the concept of managed care is limited choice.

Michigan's no-fault insurance system has at its core the premise—and the promise, of
wideranging medical benefits from the available spectrum of providers, in exchange for which
the driving public "accepts the statutorily-prescribed, limited redress for personal injuries
suffered. - Farmers’ PPO endorsement strikes a new and entirely different bargain with
policyholders, one for which there are no legislative prescriptions. The fact that, absent such
prescriptions, Farmers’ has modeled its offered option after the statutory prescniptions for
reduced premiums for optional coordinated health care, § 3109a,'' while laudable, is nonetheless
essential proof that premium reductions for limited no-fault medical benefits under § 3107 were
not within the Legislature’s intent in enacting the no-fault act. Where the Legislature
contemnplated limitations on § 3107 benefits, associated statutory requirements are provided in
the act, not left to the insurers’ devise.

'® The Court noted that its holding was limited to coordination of governmental benefits and that
it expressed no opinion concerning the situation where a claimant’s health insurance was primary
pursuant to § 3109a. Morgan, supra at 647 n 9. '

"' Section 3109a provides that an insurer shall offer premium reductions for coordinated health
coverage and that the deductibles and exclusions required to be offered shall apply only to
benefits payable to the person named in the policy, the spouse of the insured and any relative of
either domiciled in the same household. Farmers’ PPO endorsement provides that policyholders
who elect the endorsement will receive a forty percent reduction on their PIP rate and that all
' policies in the household are required to carry the PPO option. ' ' T

az _V ']O"



Further, Farmers’ PPO option carries with it severe penalty provisions, imposed when a
no-fault claimant acquires out-of-network services despitc the policyholder's agreement to the
PPO endorsement. These penalties clash with no-fault precepts, and further convince us that the
endorsement must be rejected as inharmonious with the no-fault regime established by the
Legislature. Cruz, supra at 595-596, 598.

Managed care, and in particular, the PPO option at issue, fundamentally alters the
essential piemise of Michigan no-fault insurance and is inconsistent with the no-fault act general
benefit provisions. Incorporating managed care into the no-fault scheme, however beneficial or
desirable from a policy standpoint, cannot emanate from the innovations of insurance co panies
or the courts, but only from the Legislature itself.'? _ :

Managed care, in the form of a limited provider network, clearly was not contemplated in
the no-fault range of choice system for medical benefits prescribed under § 3107. Farmers’
system of PPO-limited medical benefits inherently conflicts with Michigan’s no-fault act.
Because the PPO endorsement at issue is inconsistent with the act, the commissioner was
obligated to withdraw approval of the policy form incorporating the endorsement, pursuant to
"MCL 500.2236. The circuit court’s reversal of the commissioner’s decision ‘was therefore not
error.

Affirmed.

/s Janet T. Neff
/s/ E. Thomas Fitzgerald

' In light of our resolution, we do not address the remaining issues and arguments of the parties.

However, we note that petitioners’ argument that pursuant to § 3157 providers are entitled to

reimbursement of “reasonable amounts customarily charged for their services™ fails in light of
the recent decision in Advocacy Organization, supra. The statutory language in § 3157, referring

to the amount the provider “customarily charges,” is simply a cap on the amount health-care

providers can charge. /d. at 374, 377. Providers therefore have no entitlement to be reimbursed

their customary charges. Further, we reject any argument that the enactment or subsequent

repeal by referendum vote of 1993 PA 143 is determinative in this case. That legislation made

comprehensive changes to Michigan’s no-fault insurance scheme. Because the referendum

rejected the act in its entirety, it has little bearing on the disposition of this case. At most, it is

.. arguable_that the Legislature’s substitution of the phrase *“medically appropriate™ services in .
Public Act 143 for the phrase “reasonably necessary” services in § 3107 of the existing act

further supports the conclusion that the latter phrase is incongruent with managed care concepts.
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WHITE, J. (concurring).

1 join in the majority opinion, except Section [V Al T write separately to make some
additional observations. ,

The managed-care option at issue here is not expressly provided for by the no-fault act.
Thus, it is permissible and enforceable if it does not reduce the coverage required by the act, and

is impermissible and unenforceable if it does. Cruz v State Farm Mut Automobile Ins Co, 466
Mich 588; 648 NW2d 591 (2002). , o '

Defendants argue that the managed-care option does not reduce the coverage mandated
by §3107 because, through the managed system, all reasonable charges incurred for reasonably
necessary products, services and accommodations for an injured person's care, recovery or
rehabilitation are covered. Acknowledging that this action was brought by provider groups, the
dispositive inquiry in determining whether the endorsement violates the act is whether its
enforcement results in the insured receiving less than the statutorily mandated coverage. Under
the endorsement, the insured only receives the full benefits mandated by the act if services are
obtained from a managed-care provider. If the insured, or a member of the insured’s household,
is injured and seeks a service from a non-managed-care provider, a deductible that exceeds the
amount permitted under the statute is incurred, and the amount to be paid for the reasonably
necessary service will not be the reasonable charge, as required by statute, but the amount under
the carrier's usual and customary fee schedule. Stated differently, while the endorsement may

provide the required coverage if the insured goes to a managed-care provider, it clearly does not
~ provide the required coverage if the insured does not g0 to such a provider. This is a violation of
the no-fault act. ’

Defendants argue that the no-fault system contemplates that the insured will have a free
choice of providers, and that this aspect of the act is not violated because all that is done here is
that the choice is made when the insurance contract is entered into, i.e., the instred agrees at that
time that the insured will only seek services from certain providers. The insurer and the insured
~may agree to anything that does not reduce the coverage provided by the act. If the insured
chooses to restrict his or her options in exchange for a premium reduction, and then after injury
-honors that choice, the statute is satisfied. However, if the insured chooses to seek reasonable
services for a reasonable charge from a non-managed-care provider, and the insurer does not pay
that charge, the no-fault statute has been violated. Thus, I conclude that the penalty provisions of
the endorsement are illegal and unenforceable, and the commissioner should have withdrawn its
approval. It is a separate question, not presented here, whether the endorsement would be valid
if compliance after injury were voluntary on the part of the insured. '

I also observe that in mandating that coordinated coverage be offered under the no-fault
act, the Legislature acted against the backdrop of a regulated health insurance/managed health
“care industry. The laws pertaining to that industry evince a careful legislative balancing of the

' I do not find it necessary to reach the issue addressed in that section.



sometimes conflicting interests of the insurers and plans, the health care providers, and the health
care recipients. No such legislative controls are present here. An insu

red does not become a
PPOM participant by choosing the PPO endorsement. ‘

/s/ Helene N. White



